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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTJUCT OF THESTATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

THOMAS H. ULRICH and MARY M.
ULRICH, husband and wife,
Plaintiffs,
VS.

)
)
)
)
)
)

CASE No. CV-2010-329
ORDER GRANTING PLAINTIFFS'
MOTION FOR SUMMARY
JUDGMENT

)

)
)
)
)
)
)
A portion of the South Yz South Yz Section 6,)
Township 5 North, Range 46 East, Boise
)
Meridian, Teton County, Idaho, being
)
further described as: From the SW comer of)
said Section 6, South 89°50' 12" East,
)
2630.05 feet to the true point of beginning; )
thence North 00° 07'58" East, 813.70 feet )
to a point; then North 01 °37'48" East,
)
)
505.18 feet to a point; then South 89°
58' 4 7" East, 1319.28 feet to a point; thence )
South 00°7'36" West, 1321.69 feet to a
)
pomt on the Southern Section Line; thence )
North 89°51 '01" West, 1320.49 feet along )
the Southern Section Line to the South V4
)
Comer of said Section 6, a point; thence
)
North 89°50'13" West, 12.13 feet along the )
Southern Section Line to the point of
)
beginning.
)
)
Defendants.
)

JOHN N. BACH and all parties claiming to
hold title to the hereinafter described
property, and all unknown claimants, heirs
and devisees of the following property:

Order Granting Plaintiffs' Motion for Summary Judgment

0 19 7

1

I. STATEMENT OF THE CASE
Plaintiffs Thomas H. Ulrich and Mary M. Ulrich, husband and wife (hereinafter the
"Ulrichs"), filed this quiet title action against Defendant John N. Bach (hereinafter "Bach") and
any others claiming title to the property described in the heading (hereinafter the "Bach
Property"). 1 The Ulrichs obtained a preliminary injunction, restraining Bach from interfering
with the Ulrichs' survey and staking of their easement over the Bach Property (hereinafter the
"Easement"), for the pendency of the litigation. 2
The Ulrichs now move for summary judgment against Bach. 3
Ulrichs' Motion.

Bach objected to the

4

A hearing was held on the Ulrichs' Motion on April 8, 2011. 5 Based upon the record, the
relevant authorities, and the argun1ents of the parties, the Ulrichs' Motion shall be granted.

II.

ISSUES PRESENTED

In their Motion, the Ulrichs maintain that they have an express easement over the Bach
Property, they have not abandoned their easement, and Bach has not adversely possessed the
easement. 6 The Ulrichs also seek dismissal of Bach's counterclaims. 7
Bach argues: (1) the Ulrichs have an adequate remedy at law, therefore an equitable
remedy is barred; (2) not all indispensible parties have been joined to the lawsuit; (3) Bach has a
claim for adverse possession; and (4) the statute of limitations, the doctrine of laches, promissory

1

Verified Complaint, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed August 31, 201 0) (hereinafter the
"Verified Complaint").
2
Order Granting Preliminary Injunction, Ulrich v. Bach, Teton County case no. CV -2010-329 (filed October 29,
2010) (hereinafter the "Preliminary Injunction Order").
3
Motion for Summary Judgment, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed March 10, 2011)
(hereinafter the "Ulrichs' Motion").
4
Defendant and Counterclaimant John N. Bach's Memorandum of Points and Authorities in Opposition to
Plaintiffs' Summary Judgment Motion, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed March 25, 2011)
(hereinafter "Bach's Memorandum").
5
Court Minutes, Ulrich v. Bach, Teton County case no. CV -2010-329 (filed April 8, 2011 ).
6
Memorandum in Support ofMotion for Summary Judgment, Ulrich v. Bach, Teton County case no. CV-2010-329
(filed March 10, 2011) (hereinafter the "Ulrich's Memorandum"), at pp. 5-10.
7
Ulrichs' Motion, at p. 2, 'If 4.
Order Granting Plaintiffs' Motion for Summary Judgment
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estoppel, estoppel in pais, and quasi-estoppel bar the Ulrichs' claims. 8 Bach also avers that the
Ulrichs have never taken possession of the claimed easement. 9
The parties' arguments raise the following issues:
1.

Has Bach shown that an adequate legal remedy exists and therefore bars the

Ulrichs' pursuit of an equitable remedy?
2.

Are the owners of the Bach Property indispensible parties as a matter of law?

3.

Does Bach have a claim for adverse possession?

4.

Has Bach established his affirmative defenses of statute of limitations, the

doctrine of laches, promissory estoppel, estoppel in pais, and quasi -estoppel?
5.

Has Bach stated a claim upon which relief may be granted in any of his

counterclaims?

III.
1.

FINDINGS OF FACT

In June of 1994, Teton West Corporation sold contiguous parcels of land in Teton

County, Idaho: one parcel was sold to Philip J. Sarasqueta and Marilyn Sarasqueta, husband and
wife, and Joaquin F. Sarasqueta and Louisa Sarasqueta, husband and wife (hereinafter the
"Sarasquetas"), 10 and one parcel was purchased by Jack Lee McLean, Trustee of the Jack Lee
McLean Family Trust (hereinafter "McLean"), an undivided one-fourth interest; Milan
Cheyovich and Diana Cheyovich, Trustees of the Cheyovich Family Trust (hereinafter
"Cheyovich"), an undivided one-fourth interest; Wayne Dawson, Trustee of the Dawson Family

8

Bach's Memorandum, at pp. 2-4.
Supplemental Memorandum of John N. Bach, Defendant & Counterclaimant in Opposition to Plaintiffs' Motion
for Summary Judgment, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed March 28, 2011) (hereinafter
"Bach's Supplemental Memorandum").
10
Affidavit of Thomas H. Ulrich in Support of Motion for Summary Judgment, Ulrich v. Bach, Teton County case
no. CV -2010-329 (filed March 10, 20 11) (hereinafter the "Ulrich Affidavit"), at Exhibit E.
Order Granting Plaintiffs' Motion for Summary Judgment
3
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Trust (hereinafter "Dawson"), an undivided one-fourth interest; and Targhee Powder Emporium,
Ltd. (hereinafter "Targhee"), an undivided one-fourth interest. 11
2.

The parcel sold to the Sarasquetas (hereinafter the "Sarasqueta Parcel") is legally

described as:
A portion of the North Vz South V2 Section 6, Township 5 North, Range 46 East,
Boise Meridian, Teton County, Idaho being further described as: From the SW
Comer of said Section 6, North 0 degrees 17' 55" East, 1312.45 feet and South 89
degrees 58'22" East 2639.46 feet to the true point of beginning; thence North 00
degrees 04'52" East, 1318.71 feet to a point on the East-West ~ Line of said
Section 6; thence North 89 degrees 53'27" East, 1320.33 feet along the East-West
~Section line to a point; thence South 00 degrees 07'36" West, 1321.69 feet to a
point; thence North 89 degrees 58' 47" West, 1319.28 feet to the point of
beginning.
Together with a 60 foot road and utility easement being the 60 feet directly East
of the following described lines: Beginning at a point North 89 degrees 50'12"
West, 12.13 feet from the South ~ comer of said Section 6; thence North 00
degrees 07'58" East, 813.70 feet to a point; thence North 01 degrees 37'48" East,
505.18 feet to the SW property corner, and subject to a 60 foot road and utility
easement being the 60 feet directly east of the following described line: Beginning
at the Southwest Property Comer and running North 00 degrees 04'52" East, 60
~
.
12
1eet
to a pomt.
3.

The parcel sold to McLean, Dawson, Cheyovich, and Targhee (the "Bach

Property"), is legally described as:
A portion of the South 1/z South V2 Section 6, Township 5 North, Range 46 East,
Boise Meridian, Teton County, Idaho, being further described as: From the SW
comer of said Section 6, South 89 degrees 50' 12" East, 2630.05 feet to the true point
of beginning; thence North 00 degrees 07'58" East, 813.70 feet to a point; thence
North 01 degrees 37'48" East, 505.18 feet to a point; thence South 89 degrees
58'47" East, 1319.28 feet to a point; thence South 00 degrees 7'36" West, 1321.69
feet to a point on the Southern Section Line; thence North 89 degrees 51 '01" West,
1320.49 feet along the Southern Section Line to the South~ Comer of said Section
6, a point; thence North 89 degrees 50'13" West, 12.13 feet along the Southern
Section Line to the point of beginning.
Subject to a 60 foot road and utility easement along the Western Property lines.

11

Ulrich Affidavit, at Exhibit F.
Ulrich Affidavit, at Exhibit E, p. 3.
Order Granting Plaintiffs' Motion for Summary Judgment
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And subject to a 60 foot road and utility easement along the Southern Property
Lines. 13
4.

In December of 1996, the Ulrichs purchased a portion of the Sarasqueta Parcel

(hereinafter the "Ulrich Parcel"). 14 The Ulrich Parcel is described in the warranty deed as
follows:
A portion of the North 1/z South Y2 Section 6, Township 5 North, Range 46 East,
Boise Meridian, Teton County, Idaho being further described as: From the SW
Comer of said Section 6, North 0 degrees 17'55" East, 1312.45 feet and South 89
degrees 58' degrees 58'22" East 2639.46 feet; thence North 00 degrees 04'52"
East, 659.35 feet to the true point of beginning; thence North 00 degrees 04'52"
East, 659.36 feet to a point on the East-West V4 Line of said Section 6; thence
North 89 degrees 53'27" East, 660.16 feet along the East-West 1/t Section line to a
point; thence South 00 degrees 04'52 West, 659.36 feet; thence South 89 degrees
53'27" West, 660.16 feet to the point ofbeginning.
TOGETHER WITH a 60 foot road and utility easement being the 60 feet directly
East of the following described lines: Beginning at a point North 89 degrees
50'12" West, 12.13 feet from the South 1/t comer of said Section 6; thence North
00 degrees 07'58" East, 813.70 feet to a point; thence North 01 degrees 37'48"
East, 505.18 feet to a point; thence North 00 degree 04'52" East, 659.35 feet to
the SW property comer. 15
5.

Also in December of 1996, the "Bank of Commerce IRA Fund #8768 for the

benefit of Thomas H. Ulrich" purchased an additional thirty (30) acres of the Sarasqueta Parcel,
adjacent and contiguous to the Ulrich Parcel (hereinafter the "IRA Property"). 16

The IRA

Property is legally described as:
A portion of the North Y2 South Yz Section 6, Tovmship 5 North, Range 46 East,
Boise Meridian, Teton County, Idaho being further described as: From the SW
Comer of said Section 6, North 0 degrees 17'55" East, 1312.45 feet and South 89
degrees 58'22" East 2639.46 feet to the true point of beginning; thence North 00
degrees 04'52" East, 1318.71 feet to a point on the East-West 1/4 Line of said
Section 6; thence North 89 degrees 53'27" East, 1320.33 feet along the East-West
Y4 Section line to a point; thence South 00 degrees 07'36" West, 1321.69 feet to a
point; thence North 89 degrees 58.47" West, 1319.28 feet to the point of
beginning.

13

Uirich Affidavit, at Exhibit F, p. 3.
Ulrich Affidavit, at Exhibit A, p. 1. See also: Ulrich Affidavit, at Exhibit C.
15
Ulrich Affidavit, at Exhibit A, p. 3.
16
Ulrich Affidavit, at p. 1, ~ 3. See also: Ulrich Affidavit, at Exhibit D.
Order Granting Plaintiffs' Motion for Summary JudgmentO
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5

TOGETHER WITH a 60 foot road and utility easement being the 60 feet directly
East of the following described lines: Beginning at a point North 89 degrees
50'12" West, 12.13 feet from the South V4 comer of said Section 6; thence North
00 degrees 07'58" East, 813.70 feet to a point; thence North 01 degrees 37'48"
East, 505.18 feet to the SW property comer.
SUBJECT TO a 60 foot road and utility easement being the 60 feet directly east
of the following described line: Beginning at the Southwest Property Corner and
running North 00 degrees 04'52" East, 659.35 feet to a point.
LESS a portion of the North V2 South Yz Section 6, Township 5 North, Range 46
East, Boise Meridian, Teton County, Idaho being further described as: From the
SW Corner of said Section 6, North 0 degrees 17'55" East, 1312.45 feet and
South 89 degrees 58'22" East 2639.46 feet; thence North 00 degrees 04'52" East,
659.35 feet to the true point of beginning; thence North 00 degrees 04'52" East,
659.36 feet to a point on the East-West V4 Line of said Section 6; thence North 89
degrees 53'27" East, 660.16 feet along the East-West V4 Section line to a point;
thence South 00 degrees 04'52" West, 659.36 feet; thence South 89 degrees
53'27" West, 660.16 feet to the point ofbeginning. 17
6.

The easement granted in the deeds to both the Ulrich and the IRA Properties

(hereinafter the "Easement"), is located on and follows the length of the entire western boundary
of the Bach Property. 18
7.

Bach, who was granted limited power of attorney to finalize the sale of the Bach

Property on behalf of McLean, Cheyovich, Dawson, and Targhee, 19 has been the sole and
controlling owner, manager, user, and possessor of the Bach Property since its purchase from
Teton West Corporation. 20
8.

The Bach Property is in litigation as amongst its owners? 1 By judicial decree,

Bach now owns an individual one-fourth interest therein, in place ofTarghee. 22

17

Ulrich Affidavit, at Exhibit B, p. 3.
Verified Complaint, at p. 4, ~ 7.
19
See: Affidavit of John N. Bach, Defendant & Counterclaimant ProSe, re Objections and opposition to Plaintiffs
Motion for Summary Judgment, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed March 25, 2011)
(hereinafter the "Bach Affidavit"), at Exhibit 1, p. 2.
20
Bach Affidavit, at p. 3, ~ 4.
21
Bach Affidavit, at p. 3, ~ 5.
22
See: Second Amended Judgment, McLean v. Cheyovich Family Trust, Teton County case no. CV-2001-265 (filed
October 29, 2010).
6
Order Granting Plaintiffs' Motion for Summary Judgmfjt
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9.

Bach erected barriers and posted signs at the northwest and southwest comers and

along the northerly and southerly boundaries of the Bach Property. 23
10.

Until June 28, 2009, Bach permitted the Ulrichs access to the Ulrich and IRA

Properties by means of traversing the Bach Property on a route other than over the Easement. 24
11.

On April 24, 2010, Bach refused the Ulrichs' request to survey the Easement. 25

12.

The Ulrichs filed suit against Bach, seeking quiet title to the Easement, a

declaratory judgment declaring their right, title, claim and interest in the Easement, a preliminary
injunction enjoining Bach from interfering with or restricting use of the Easement as a means of
ingress to and egress from the Ulrich and IRA Properties during the pendency of this lawsuit,
and a permanent injunction enjoining Bach from interfering with or restricting the Ulrichs' use of
the Easement. 26
13.

The Ulrichs received a preliminary injunction restraining Bach from interfering

with, disturbing, or limiting the Ulrichs or their agents from surveying and staking the Easement
for the duration of the litigation in this lawsuit.

IV.
A.

APPLICABLE PRINCIPLES OF LAW

Standard on Summary Judgment.
1.

If the pleadings, depositions, and admissions on file, together with any affidavits,

show there is no genuine issue as to any material fact and that the moving party (the Ulrichs) is
entitled to judgment as a matter of law, summary judgment may be granted? 7 Disputed facts are

Bach Affidavit, at p. 6, ~ 9.
Ulrich Affidavit, at p. 4, ~ 9.
25
Ulrich Affidavit, at p. 4, ~ 10.
26
Verified Complaint, at pp. 5-7.
27
Idaho Rule of Civil Procedure 56(c); Bus hi v. Sage Health Care, PLLC, 146 Idaho 764, 768, 203 P.3d 694, 698
(2009); G & M Farms v. Funk Irrigation Co., 119 Idaho 514,516-7,808 P.2d 851,853-4 (1991).
Order Granting Plaintiffs' Motion for Summary Judgment
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24

construed in favor of the non-moving party (Bach) and all reasonable inferences that can be
drawn from the record are drawn in favor of the non-moving party? 8
2.

A party against whom a summary judgment is sought cannot merely rest on its

pleadings. 29 When faced with supporting affidavits or depositions, the opposing party must
show material issues of fact which preclude the issuance of summary judgment. 30
3.

While the moving party must prove the absence of a genuine issue of material fact, 31

the opposing party cannot simply speculate. 32 A mere scintilla of evidence is not enough to create a
genuine factual issue. 33 Summary judgment is appropriate when the non-moving party cannot
establish the essential elements of the claim. 34
4.

If reasonable persons could reach differing conclusions on material issues, or draw

conflicting inferences therefrom, then the motion for summary judgment must be denied. 35
5.

When an action will be tried before the court without a jury, the trial court, as the

trier of fact, is entitled to arrive at the most probable inferences based upon the undisputed
evidence properly before it and grant summary judgment despite the possibility of conflicting
inferences. 36 The test for reviewing the inferences drawn by this Court is whether the record
reasonably supports the inferences. 37

28

Bus hi v. Sage Health Care, PLLC, 146 Idaho at 768, 203 P.3d at 698; Lockheed Martin Corp. v. Idaho State Tax
Commission, 142 Idaho 790,793, 134 P.3d 641,644 (2006).
29
Partout v. Harper, 145 Idaho 683, 688, 183 P.3d 771, 776 (2008); R.G. Nelson, A.l.A. v. Steer, 118 Idaho 409,
410,797 P.2d 117, 118 (1990).
30
Esser Electric v. Lost River Ballistics Technologies, Inc., 145 Idaho 912,919, 188 P.3d 854, 861 (2008).
31
Watkins v. Peacock, 145 Idaho 704,708, 184 P.3d210, 214 (2008); Waitv. Leavell Cattle, Inc., 136 Idaho 792,798,
41 P.3d 220,226 (2001).
32
Cantwellv. City of Boise, 146 Idaho 127, 133, 191 P.3d 205,211 (2008).
33
Van v. Portneuf Medical Center, 147 Idaho 552, 556, 212 P.3d 982, 986 (2009); West v. Sonke, 132 Idaho 133, 138,
968 P.2d 228, 233 (1998).
34
Summers v. Cambridge Joint School District No. 432, 139 Idaho 953, 956, 88 P.3d 772, 775 (2004); Dekker v.
Magic Valley Regional Medical Center, 115 Idaho 332, 333, 766 P.2d 1213, 1214 (1989).
35
Van v. Portneuf Medical Center, 147 Idaho at 556, 212 P.3d at 986; Cramer v. Slater, 146 Idaho 868, 873, 204
P.3d 508, 513 (2009).
36
Shawver v. Huckleberry Estates, L.L.C., 140 Idaho 354,360-1,93 P.3d 685,691-2 (2004).
37 Id.
Order Granting Plaintiffs' Motion for Summary JudgmeH
8

Q

2 4

B.

Equitable Remedies.
1.

As a general rule, equitable claims will not be considered when an adequate legal

remedy is available. 38
2.

Although Idaho Code§ 6-401 provides for an action to quiet title, such an action

is equitable, rather than legal, in nature. 39

C.

Express Easements.
1.

An easement is a right to use the land of another for a specific purpose that is not

inconsistent with the general use of the property by the owner. 40 An express easement, being an
interest in real property, may only be created by a written instrument. 41 An express easement
may be created by a written agreement between the owner of the dominant estate and the owner
of the servient estate, or by deed from the owner of the servient estate to the owner of the
dominant estate. 42
2.

An express easement by exception operates by withholding title to a portion ofthe

conveyed property.
3.

43

In construing an easement in a particular case, the instrument granting the

easement is to be interpreted m connection with the intention of the parties, and the
circumstances in existence at the time the easement was granted. 44
4.

No specific words are necessary to create an express easement, it 1s only

necessary that "'the parties make clear their intention to establish a servitude. "'45

38

Mannos v. Moss, 143 Idaho 927, 934, 155 P.3d 1166, 1173 (2007) [citing: Iron Eagle Development, L.L.C. v.
Quality Design Systems, inc., 138 Idaho 487,492,65 P.3d 509,514 (2003)] ..
39
Ada County Highway District v. Total Success Investments, LLC, 145 Idaho 360, 369, 179 P.3d 323, 332 (2008).
See also: Gage v. Harris, 119 Idaho 451,452, 807 P.2d 1289, 1290 (Ct. App. 1991).
4
°Capstar Radio Operating Company v. Lmvrence, 143 Idaho 704, 707, 152 P.2d 575, 579 (2007).
41 Id.
42 Id.
43
Capstar Radio Operating Company v. Lawrence, 143 Idaho at 708, 152 P.3d at 580.
44
Coward v. Hadley, 150 Idaho 282, __, 246 P.3d 391, 395 (20 10) [citing: Kolouch v. Kramer, 120 Idaho 65, 69,
813 P.2d 876, 880 (1991)].
Order Granting Plaintiffs' Motion for Summary Judgment
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5.

Unambiguous written documents must be construed by the trial court as a

question of law. 46 If, however, the instrument of conveyance is ambiguous, interpretation of the
instrument is a matter of fact for the trier of fact. 47

Determining whether a document is

.
.
.
fl
48
amb1guous
IS a questiOn o aw.

D.

Indispensible Parties.
1.

A party shall be joined if:

... (1) in the person's absence complete relief cannot be accorded among those
already parties, or (2) the person claims an interest relating to the subject of the
action and is so situated that the disposition of the action in the person's absence
may (i) as a practical matter impair or impede the person's ability to protect that
interest or (ii) leave any of the persons already parties subject to a substantial risk
of incurring double, multiple, or otherwise inconsistent obligations by reason of
. d.mterest. 49
the c1mme

2.

Whether or not a party is indispensable to an action depends largely upon the

relief sought. 50
3.

Joinder of all parties with an interest in the subject matter of a lawsuit is not

required; rather, only those who have an interest in the object of the suit should be joined. 51
4.

The determination of whether a party is indispensable is discretionary. 52

A

discretionary decision is examined under a three part test: (a) whether the issue was correctly
perceived as one of discretion, (b) whether the court's action fell within the outer boundaries of

45

Coward v. Hadley, 150 Idaho at_, 246 P.3d at 396 [citing: Capstar Radio Operating Company v. Lawrence,
143 Idaho at 707, 152 P.3d at 578; Benninger v. Derifield, 142 Idaho 486, 489, 129 P.3d 1235, 1238 (2006)].
46
Coward v. Hadley, 150 Idaho at_, 246 P.3d at 395 [citing: Benninger v. Derifield, 142Idaho at 489, 129 P.3d
at 1238].
47 Id.
48
Cowardv. Hadley, 150 Idaho at_, 246 P.3d at 395-6 [citing: McKay v. Boise Project Board of Control, 141
Idaho 463, 469, 111 P.3d 148, 154 (2005)).
49
Idaho Rule of Civil Procedure 19(a)(l).
50
Idaho Schools for Equal Educational Opportunity v. State, 132 Idaho 559,568,976 P.2d 913,922 (1998) [citing:
Barlow v. International Harvester Company, 95Idaho 881, 896, 522 P.2d 1102, 1117 (1974)].
51
Tower Asset Sub Inc. v. Lawrence, 143 Idaho 710, 714, 152 P.3d 581, 585 (2007) [[citing: Pro Indiviso, Inc., v.
Mid-Mile Holding Trust, 131 Idaho 741, 746, 963 P.2d 1178, 1183 (1998); Idaho Irrigation Company v. Dill, 25
Idaho 711, 716, 139 P. 714,716 (1914)].
52
Indian Springs LLC v. Indian Springs Land Investment, LLC, 147 Idaho 737,747,215 P.3d 457,467 (2009)
[citing: Utter v. Gibbons, 137 Idaho 361, 366,48 P.3d l~; 1255 (2002)].
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its discretion and was consistent with the legal standards applicable to the consideration of an
award, and (c) whether the court's decision was reached by an exercise of reason. 53
5.
E.

The moving party has the burden to demonstrate the indispensability of a party. 54

Adverse Possession.
1.

Adverse possession 1s a means of gaining ownership of a property right, not

founded upon a written instrument, where the party claiming adverse possession shows by clear
and convincing evidence that he or she has been in exclusive possession of the property for at
least twenty (20) years and that the possession has been actual, open, visible, notorious,
continuous, and hostile to the party against whom the claim of adverse possession is made. 55
2.

Since the owner of the servient estate owns the underlying fee, and has the right to

use his entire land for any purpose not inconsistent with the rights of the holder of the dominant
easement, the use of the servient estate must be truly inconsistent to meet the requirements of
. 56
adverse possesswn.

3.

Where an easement was created, but no occasion has arisen for its use, the owner

of the servient tenement may plant trees, erect a fence, etc. and such use will not be deemed to be
adverse or inconsistent, until the need to use the easement arises.
F.

57

Statement of a Claim upon which Relief may be Granted.
1.

When claims are reviewed for failure to state a claim upon which relief may be

granted, pursuant to Idaho Rule of Civil Procedure 12(b)(6), the non-moving party is entitled to

53

Sun Valley Shopping Center v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991).
Ada County Highway District v. Total Success Investments, LLC, 145 Idaho at 372, 179 P.3d at 335.
55
Kolouch v. Kramer, 120 Idaho 65,67-8, 813 P.2d 876, 878-9 (1991). The Idaho Legislature extended the time
period required for proof of adverse possession from five (5) years to twenty (20) years in 2006. Idaho Code § 5210.
56
Kolouch v. Kramer, 120 Idaho at 67, 813 P.2d at 878.
57
Kolouch v. Kramer, 120 Idaho at 68, 813 P.2d at 878.
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have all inferences from the record viewed in his favor. 58 Once the inferences are analyzed, then
a determination is made whether a claim for relief has been stated. 59
2.

The question is not whether the non-moving party will ultimately prevail, but

whether the party is entitled to offer evidence to support the claims. 60
V.
A.

ANALYSIS

Bach Bears the Burden to Raise the "Adequate Remedy at Law" upon which He
Maintains a Defense.
Teton West Corporation granted the Bach Property to the four buyers with an express

Easement by exception. The property was sold "[s]ubject to a 60 foot road and utility easement
along the Western Property lines." This same Easement was granted in the deeds to the Ulrich
and the IRA Properties. The Ulrichs now seek to utilize the Easement to develop the Ulrich and
IRA Properties.
Bach argues the Ulrichs have a legal remedy and are therefore barred from seeking an
equitable remedy by this lawsuit. Bach raised the same argument, based upon alternate access to
the Ulrich Property, at the preliminary injunction stage of this lawsuit. 61 This Court held that
alternate access does not affect the Ulrichs' claim to an express easement over the Bach
Property. 62 Bach failed to raise any other legal remedies upon which the Ulrichs could base their

.

c1a1ms.

63

Bach now claims the Ulrichs bear the burden "to pursue adequate legal remedies of,
conversion, damages to plaintiffs' realty, interference with existing contractual relations or
economic business relations and prop sects [sic] of plaintiffs' developments commercially of thett

58

Orthman v. Idaho Power Company, 126 Idaho 960,962, 895 P.2d 561, 563 (1995).
Id.
6o Id.
61
See: Memorandum Decision re: Plaintiffs' Motion for Preliminary Injunction and Denying Bach's Motion to
Dismiss, Motion for Summary Judgment, Motion for More Definite Statement, and Motion for Sanctions, Costs and
Fees, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed October 29, 2010) (hereinafter the "Preliminary
Injunction Memorandum"), atpp. 18-19.
62
Preliminary Injunction Order, at p. 19.
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proepty [sic], negligence and even a claim for ejectment against defendant."64 In essence, Bach
maintains that the Ulrichs bear the burden to show that no adequate remedy at law exists which
would address their interest in the Easement.
The Ulrichs seek to use the Easement granted to them (and granted for the benefit of
Thomas Ulrich by the IRA Property) when they purchased the Ulrich Property.

A suit for

damages would not avail the Ulrichs use of the Easement. In other words, money damages
would not provide the Ulrichs with an adequate or complete remedy.
Bach seeks to thwart the Ulrichs' use of the Easement, granted expressly in the Ulrich
and IRA Property deeds, and expressly excepted within the Bach Property deed. Bach offers no
authority for his "adequate remedy at law" theory other than the Iron Eagle Development, LLC v.
Quality Design Systems, Inc. case. 65
Iron Eagle involved a breach of a "build to suit" lease agreement.

66

The plaintiffs, Iron

Eagle and Heartland, sued the defendant, Quality Design, for breach of contract, breach of
intended third-party beneficiary contract, and equitable claims including unjust emichrnent,
quantum meruit, implied contract, quasi-estoppel and equitable estoppel. 67 The Idaho Supreme
Court ruled that the parties' express contract precluded the plaintiffs from obtaining equitable
remedies against Quality Design. 68
Iron Eagle is inapposite to the lawsuit at bar. No express contract between Bach and the

Ulrichs exists. Given the nature of the Ulrichs' requested relief, and the paucity of an adequate
and complete legal remedy for the Ulrichs' claim to use of the Ulrich Property Easement, Bach
bears the burden to come forward with a legal theory upon which his "adequate remedy at law"

Id.
Bach's Memorandum, at p. 3.
65
Bach's Memorandum, at p. 3 [citing: Iron Eagle Development, LLC v. Quality Design Systems, Inc., 138 Idaho
487,65 P.3d 509 (2003)].
66
Iron Eagle Development, LLC v. Quality Design Systems, Inc., 138ldaho at 490, 65 P.3d at 512.
67
Iron Eagle Development, LLC v. Quality Design Systems, Inc., 138 Idaho at 491, 65 P.3d at 513.
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defense rests. Having failed to raise any such legal theory, Bach's "adequate remedy at law"
theory likewise fails.
B.

McLean, Dawson and Cheyovich are Not Indispensable Parties.

Bach argues that the Ulrichs failed to join indispensable parties to this action. 69 Bach
apparently refers to McLean, Dawson, and Cheyovich, the other titled owners of the Bach
Property. 70
The relief sought by the Ulrichs is a declaration that they have an easement over the Bach
Property, based upon express language in the deeds not only to the Ulrich and the IRA
Properties, but also the deed to the Bach Property. In the absence of McLean, Dawson, and
Cheyovich, complete relief can be accorded among the Ulrichs and Bach.
If the Ulrichs sought damages against Bach, as opposed to declaratory relief, the injury
would be peculiar to the various Bach Property owners and would require the joinder of McLean,
Dawson, and Cheyovich as indispensable parties to this action. 71 Quiet title, and/or a declaration
of the Ulrichs' right to use the Easement, in the absence of McLean, Dawson, and Cheyovich,
will not impair or impede the absent owners' ability to protect their interest in the Bach Property,
however. Furthermore, quiet title and/or a declaration of the Ulrichs' interest in the Easement
will not subject the Ulrichs or Bach to a substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of the claimed interest. The Ulrichs either have a
legal interest in the Easement, or they do not. Adding McLean, Cheyovich, or Dawson to this
lawsuit will not change the nature of the Ulrichs' relief, if any.

68

Iron Eagle Development, LLC v. Quality Design Systems, Inc., 138 Idaho at 492, 65 P.3d at 514.
Bach's Memorandum, at pp. 3-4.
70
See: Defendant John N. Bach's, Specially Appearing Notice of Motions & Motions Re: 1. Motion to Dismiss with
Prejuice[sic], IRCP, Rule 12(b)(6), etc; 2. Motion for Summary Judment [sic], IRCP, Rule 56(b)- (e); 3.
Alternatively, Motion for More Definite Statement, Rule 12 (e); 4. Motion for Sanctions, Costs and Fees against
Plaintiffs and Their Counsel, Rule 11(a)(l), Ulrich v. Bach, Teton County case no. CV-201 0-329 (filed September
30, 201 0), at p. 9; Verified Answer and Counterclaims, Ulrich v. Bach, Teton County case no. CV -2010-329 (filed
November 16, 201 0) (hereinafter the "Verified Answer and Counterclaims"), at p. 8.
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Since the relief sought is not unique to the individual owners, they are not indispensable
•

part1es.

C.

72

Bach has Not Shown Adverse Possession of the Easement.
Bach argues that he established adverse possession of the Easement. 73 Specifically, Bach

erected barriers and posted "No Access Allowed," "No Trespassing," "Keep Out," and "No
Hunting" signs along the boundaries of the Bach Property.

74

Bach relies upon the 1982 decision

by the Idaho Supreme Court in Shelton v. Boydstun Beach Association.

75

In Shelton, the plaintiffs owned beach property bordering a lake, which ownership was
subject to the defendants' easement to cross the property for the express purposes of boating,
bathing, driving, and parking. 76 The plaintiffs constructed a retaining wall across the easement
and planted grass and flowers behind the wall. 77 They then erected fences on either side of their
property, running back from the retaining wall across the easement. 78 The trial court found that
the plaintiffs prevented association members from using the property for the express purpose of
the easement and that the easement had therefore been extinguished by adverse possession. 79
That holding was affirmed on appeal. 80
Nine years later, the Idaho Supreme Court distinguished the facts in Shelton from those
of an unused express easement. The Court wrote:
The record in Shelton reveals that the easement was in fact being used
periodically for the purpose for which it was designed and that the plaintiffs were
forced on several occasions to actually chase people off the easement area. As the
71

See: Bear Lake Education Association v. Board of Trustees of Bear Lake School District No. 33, 116 Idaho 443,
449,776 P.2d 452,458 (1989).
72
Id.
73
Bach Memorandum, at pp. 2-3; Bach Affidavit, at pp. 6-7.
74
Bach Affidavit, at p. 6.
75
Bach Memorandum, at p. 2. See also: Shelton v. Boydstun Beach Association, 102 Idaho 818, 641 P.2d 1005
(1982).
76
Shelton v. Boydstun Beach Association, 102 Idaho at 819, 641 P.2d at 1006.
77
Id.
7& Id.
79 Id.
80
Shelton v. Boydstun Beach Association, 102 Idaho at 829, 641 P.2d at 1007.
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trial court noted in its Findings of Fact and Conclusions of Law, "It is also clear
that this use of the property by the Sheltons prevented the use of that property by
others for the express purposes of the easement ... " Given this distinction, we
think the trial court in this case correctly distinguished the holding in Shelton
from other cases where the easement had not been used by the holder of the
81
.
dommant estate.
In this case, Bach admits that he was unaware of the Ulrichs until July or August of

2004. 82 At that time, Mr. Ulrich requested permission to travel over the Bach Property to reach
beehives on the Ulrich or the IRA Property. 83 Bach granted access on that day and on several
other occasions, although the means of access was other than over the Easement provided in the
Bach, Ulrich, and IRA deeds. 84 Mr. Ulrich drove past all of Bach's barriers, fences, gates, and
warning signs. 85 In July of 2009, Mr. Ulrich asked if Bach would agree to an easement within
the westerly boundary of the Bach Property. 86 Bach refused. 87 The Ulrichs filed suit a little over
one year later. 88
As pointed out by the Ulrichs, this case strongly resembles the facts of the Kolouch case.
In Kolouch, the plaintiffs purchased two parcels of property, each of which reserved a twentyfive foot easement across land retained by the sellers. 89 One of the easements provided that it
was "for tl}_e ~ose of constructing a road. " 90 The defendants later purchased land contiguous
to one of the plaintiffs' parcels, including the land underlying the plaintiffs' easement. 91 No
reference was made in the defendants' deed as to the existence of the plaintiffs' easement. 92

81

Kolouch v. Kramer, 120 Idaho at 68, 813 P.2d at 879.
Bach Affidavit, at p. 8, ~ 12.
83
Bach Affidavit, at p. 8, ~ 13.
84
Bach Affidavit, at pp. 8-9, ~~ 13-14.
85
Bach Affidavit, at p. I 0, ~ 15
86
Bach Affidavit, at p. 10, ~ 16.
87
Bach Affidavit, at p. 11, ~ 16.
88
Verified Complaint, at p. 1.
89
Kolouch v. Kramer, 120 Idaho at 66, 813 P.2d at 877.
90 Id.
91
Kolouch v. Kramer, 120 Idaho at 67, 813 P.2d at 878.
92 Id.
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The defendants planted trees, constructed a fence and a concrete irrigation diversion, and
placed boulders at the ends of or within the easement. 93 When the plaintiffs sought access to
their parcels, they used a private roadway over other property. 94
Decades after they purchased their parcels, the plaintiffs decided to develop their land
and to pave an access road over the two easements. 95 They filed suit and requested a judicial
declaration that they were the owners of the 25-foot easement over the defendants' property. 96
The defendants' forwarded a claim of adverse possession. 97

The district court ruled in the

plaintiffs' favor and determined that the easement had not been extinguished by adverse use or
adverse possession. 98 The Idaho Supreme Court affirmed, and held:
... where the easement was created, but no occasion has arisen for its use, the
owner of the servient tenement may plant trees, erect a fence, etc. and such use
will not be deemed to be adverse (or inconsistent, to use Shelton's tern), until the
need to use the easement arises, etc. We think this rule makes sense in light ofthe
well established rule that the owner of the servient estate is entitled to use his land
even though encumbered by an easement, for any purpose not inconsistent with
the purpose reserved in the easement. Accordingly, Kramer's use of his property
which was subject to the easement has not been adverse or inconsistent with the
Kolouchs' rights prior to the time the Kolouchs' need to use the easement arose,
and the trial court's finding to that effect was not clearly erroneous. 99
Bach's actions, prior to the Ulrichs' request to use the Easement, were in keeping with
his (part) ownership of the Bach Property. Those actions were not inconsistent with the Ulrichs'
rights prior to the Ulrichs' request to use the Easement. The requisite twenty (20) years, since
the Ulrichs' August 2009 request to use the Easement, have not passed. Thus, Bach cannot
prevail on an adverse possession defense.

Id.
Id.
95 Id
96 Id:
97
Kolouch v. Kramer, 120 Idaho at 67, 813 P.2d at 878.
98
Kolouch v. Kramer, 120 Idaho at 66, 813 P.2d at 877.
99
Kolouch v. Kramer, 120 Idaho at 68-9, 813 P.2d at 879-80.
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D.

Bach Fails to Argue Statute of Limitations, Doctrine of Laches, Promissory
Estoppel, Estoppel in Pais and Quasi Estoppel.
In his Memorandum, Bach raises statute of limitations, laches, promissory

estoppel, estoppel in pais, and quasi-estoppel claims, which he promises to argue in later
briefing. 100 He does not offer legal authorities or factual support for these affirmative defenses in
later-filed documents. 101

Bach may not rest ori his pleadings in the face of the Ulrichs'

Motion. 102 Given the Ulrichs' supporting affidavits, Bach must show material issues of fact
which preclude the issuance of summary judgment. 103 Without citation to legal authority or
evidence in support of his claims, Bach's affirmative defenses will not be considered. 104
E.

The Deeds to the Bach, IRA, and Ulrich Properties Establish the Ulrichs' Title to an
Express Easement over the Bach Property.
The Ulrichs have shown their title to an express easement (the Easement) over the

westerly boundary of the Bach Property, described as follows:
... the 60 feet directly East of the following described lines: Beginning at a point
North 89 degrees 50' 12" West, 12.13 feet from the South 'l4 comer of said Section
6; thence North 00 degrees 07'58" East, 813.70 feet to a point; thence North 01
degrees 37'48" East, 505.18 feet to a f<oint; thence North 00 degree 04'52" East,
659.35 feet to the SW property comer. 05
Precisely the same easement is reserved to the IRA Property. 106 In addition, the Bach
Property deed reserves "a 60 foot road and utility easement along the Western Property lines." 107
This plain and unambiguous language within three different property deeds establishes, as a

100

Bach Memorandum, at p. 4.
See: Bach Affidavit, Bach's Supplemental Memorandum, Defendant & Counterclaimant John N. Bach's
Objections and Refutations Authorities to Plaintiff's Thomas H. Ulrich's Motion for Summary Judgment, Ulrich v.
Bach, Teton County case no. CV-2010-329 (filed April6, 2011); Defendant and Counterclaimant John N. Bach's
Opposing and Counter Memorandum Brief to Plaintiffs "Replys [sic] Memorandum in Support of Plaintiff's
Motion for Summary Judgment", dated March 31, 2011, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed
April 22, 2011 ).
102
Partout v. Harper, 145 Idaho at 688, 183 P.3d at 776; R.G. Nelson, A.I.A. v. Steer, 118 Idaho at 410,797 P.2d at
118.
103
Esser Electric v. Lost River Ballistics Technologies, Inc., 145 Idaho at 919, 188 P.3d at 861.
104
Doe v. Idaho Department of Health & Welfare, 150 Idaho 491, _ , 248 P.3d 742,748 (2011) [citing: Bach v.
Bagley, 148 Idaho 784,790,229 P.3d 1146, 1152 (2010)].
105
Ulrich Affidavit, at Exhibit A, p. 3.
106
Ulrich Affidavit, at Exhibit B, p. 3.
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matter of law, that the Ulrichs own an easement over the western-most sixty feet along the
western boundary of the Bach Property.
Furthermore, as shown above, the Ulrichs have neither legally abandoned nor lost their
claim to the Easement by the mere fact of non-use. 108 For these reasons, the Ulrichs have
established their Easement as a matter oflaw.
F.

Bach's Pleading Fails to Raise Material Issues of Fact with regard to his
Counterclaims.

In his Verified Answer and Counterclaims, Bach raises a number of counterclaims. Each
of these counterclaims shall be addressed below.
1.

Fraud, Deception, Conversion and Trespass.

Bach argues:
Counterclaimant JOHN N. BACH has been defrauded, deceived and had
his property and portions and rights of possession, use, occupancy and quiet
maintenance, converted, destroyed and trespassed by each and both of the
plaintiffs, for which he seeks full monetary and compensatory darnages. 109
Bach fails to plead any claim of fraud or deception with particularity, as required by
Idaho Rule of Civil Procedure 9(b). Specifically, Bach does not detail facts so as to satisfy the
elements of a fraud claim including: ( 1) a representation of fact; (2) its falsity; (3) its materiality;
(4) the speaker's knowledge of its falsity; (5) the speaker's intent that the representation will be
acted upon in a reasonably contemplated manner; (6) the listener's ignorance of its falsity; (7)
the listener's reliance on the truth ofthe representation; (8) the listener's right to rely on the truth
of the ~epresentation; and (9) the listener's consequent and proximate injury. 110 As such, Bach
failed to state a claim upon which relief could be granted as to fraud or deception. 111

107

Ulrich Affidavit, at Exhibit F, p. 3.
Kolouch v. Kramer, 120 Idaho at 67, 813 P.2d at 878.
109
Verified Answer and Counterclaims, at p. 10,1 3.
110
Taylor v. McNichols, 149 Idaho 826, 845-6,243 P.3d 642,661-2 (2010).
111
Taylor v. McNichols, 149 Idaho at 846,243 P.3d at 662.
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A claim for civil conversion has three (3) elements: (1) that the charged party wrongfully
gained dominion of property; (2) that the property is owned or possessed by plaintiff at the time
of possession; and (3) the property in question is personal property. 112 Neither in his Verified
Answer and Counterclaims, nor his Affidavit, does Bach make any allegation of the Ulrichs'
wrongful possession of Bach's personal property.

Thus, Bach fails to state a claim for

conversiOn.
Idaho Code§ 6-202 sets forth the elements of civil trespass. It states, in pertinent part:
Any person who, without permission of the owner, or the owner's agent,
enters upon the real property of another person which property is posted with "No
Trespassing" signs or other notices of like meaning, spaced at intervals of not less
than one (1) notice per six hundred sixty (660) feet along such real property ... is
liable to the owner of such land, ... for treble the amount of damages which may
be assessed therefor or fifty dollars ($50.00), plus a reasonable attorney's fee
which shall be taxed as costs, in any civil action brought to enforce the terms of
this act if the plaintiff prevails.
In his Verified Answer and Counterclaims, Bach states:
By virtue of each, all and the joint misstatements, untruths and evasions of
fact, legal requirements and hearings required to be set and notice given thereof to
defendants, and all other parties invovled (sic] herein, as codefendants, plaintiffs
filed a frivolous, vexatious, specious, without factual basis and spurious
complaint; especially is such fact and conclusions revealled [sic] by the time of
filing the complaint, August 31, 2010, before the change of fall weather, the press
of weather conditions and the knowledge as of March 1, 2003 and continuously
thereafter by Thomas H Ulrich with defendant and his wife, in each year and all
years following to current date, that both of the plaintiffs, their son and family
members were not allowed to trespass upon any part of the stated 40 acres by
defendants, who cut off any and all permission or allowance, granted solely by
defendant as his sole discretion, conditions and limitatins [sic] to plaintiffs to
restrictively cross the easterly portions of the 40 acres so that plaintiffs could
serve their beehives which were solely on plaintiffs' properties inaccessible due to
the U.S. Dept of Agriculture program, CRP the plaintiffs had contracted for and
were receiving federal moneys to maintain without development or change some
20 acres or more. 113
In his Affidavit, Bach testified:

112

Taylor v. McNichols, 149 Idaho at 846,243 P.3d at 662.
Verified Answer and Counterclaims, at pp. 6-7.
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12.
Affiant did not know of the Plaintiffs until they stopped at his
mobile home, on the Peacock Parcel, in late July or early August 2004, Plaintiffs
introduced themselves after having driven up 400N, and then drove onto the road
along Affiant's southerly boundary called SUMMIT VIEW, which proceeded due
easterly past the Peacock parcel somewhat a mile or so and the turned [sic] north
into Mike and Sandy Peter's subdivision and other where it ended. Neither
Summit View nor 400N, which turned via a gradual southerly curve to the south,
reached nor connect [sic] any further directly to Stateline Road, which is the
eastern boundary of Idaho, the westerly boundary of Wyoming, running north and
south at its north segment Stateline Road forms a reverse L intersection with Road
SOON, with Road SOON, [sic] then proceeding due westerly to Highway 33.
On this first meeting with Plaintiffs they went past the wood posts,
13,
rails and existing gate with No Trespassing, Keep out and Stay out, etc., signs
posted and maintained by Affiant. Plaintiff Steve [sic] Ulrich asked for
permission to travel over the easterly portion of Peacock, to reach some six plus
double high beehives which werein [sic] the southeasterly portion of his property.
He had moved a vacation/travel trailer, onto the middle of his property but he told
Affiant he couldn't drive past it to service the beehives which were within a Dept
of Agriculture CDP program Affiant only gave very restricted access verbally
withdrawable at any time, and only when he would stop and asked [sic] again for
such permission from Affiant or his wife, Cindy. No other persons other than
plaintiffs (and later with their minor son) would be extended such restrictive and
limited access, which was shown to the plaintiffs personally over an old cattle or
wild animal narrow trail some 700 feet easterly or where Affiant had in place his
obstruction fence, rails barriers and gates with posted No Trespassing
signs/warnings.
On this initial meeting and during subsequent mid to late summer
14,
visits by Plaintiffs, Affiant informed them that he would not allow any other
access to the plaintiffs on any request needs, [sic] and related to Plaintiff about
several civil actions he was involved with to obtain injunctions against various
defendants, who had in fact trespassed over the first 100 feet of the westerly
boundary and that he would be installing more permanent and secure fences and
gates within said westerly 100 foot [sic] to protect his wife and himself, who had
been personally threatened to be killed or severaly [sic] beaten and maimed by
various defendants in said existing lawsuits. Affiant received from Plaintiffs no
objections nor any opposition to the access restrictive barriers, fences or gates
which affiant was to install. Plaintiffs used the animal trail to reach their beehives
and within an hour or so, left going back pas the then existing fnece [sic] barriers
and warning signs.
15.
From that initial meeting, through the summer of 2008 Plaintiffs
twice each summer to early fall visited their beehives. Always stopping at
Affiant's mobile home to ask permission and also in the late summer, early fall,
leaving honey filled trays for Affiant and his wife, During such stops and further
meetings, Plaintiffs both would ask questions and inquire about the permanent
injunction Affiant had obtained against such threatening defendants in the
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pending Teton civil actions. By May 2006 Affiant had erected more permanent
barriers, placed signs, planted trees, shrubs and positioned large rock obstacles
and barriers, etc., for any plausible acees [sic], ingress or egress onto through or
over the Peacock Parcel from the westerly boundar [sic] to the most westerly sige
[sic] of his and Cindy's mobile home. At least three (3) fences were erected with
both sight and wind/snow barriers independently with multiple pairs of old skis
affixed thereto, some 20-30 pairs, that visibly sighted and highlighted the
nonaccesible [sic] three openings and gates onto the westerly now 125 plus feet.
On each visit and two visits not to server the beehives Plaintiffs drove past all
such barriers, fences, gates and signs of warning posted by Affiant. On the last
visit in 2008, Plaintiffs also asked Affiant how severe the winters were and the
travel concerns they'd have, if they proceded [sic] to build a vacation home, if
they could on any part of their property; they told Affiant that a Mr. Barlow, who
had complete [sic] the Stillwater Subdivision to the west and northwesterly of
their property, had provided several complete accessible roads and complete
underground utilities/services to their parcel, from Road SOON, with further access
through and via other subdivisions. Throughout such conversationa [sic],
Plaintiffs discussions with Affiant were never of any commercial or residential
subdivision plans or implementations thereof, but only for their personal (sic]
seasonal vacation home.
16.
It was not until sometime in late June, 2009, Affiant personally
saw and met with Plaintiff Thomas Ulrich in front of his mobile home, stopped
where he had full view and sight of said fences, gates and barriers plus no
trespassing signs. Said plaintiff then inquired of Affiant if he would agree to
grant him a 25-30 easement of access only within Affiant's westerly boundary to
an area on his parcel where he wanted to build a residence at he [sic] mentioned to
Affiant, Affiant said no to such request and told him he already had access from
Road SOON, then renumbered SOOON. At such face to face meeting with Thomas
Ulrich Affiant more than questioned the reasons and motives for such 2S-30'
easement and stated in no uncertain terms, that there was no easement nor would
he consider any such requested 2S-30 foot easement re access. Plaintiff Mary
Ulrich was not present. 114
In his Verified Answer and Counterclaims, Bach appears to claim that the Ulrichs
trespassed upon the Bach Property, but the claim is vague and confusing. In his Affidavit, on the
other hand, Bach testifies that he gave the Ulrichs permission to cross his land, on a visit-by-visit
basis. Nothing in Bach's Affidavit indicates that the Ulrichs ever crossed the Bach Property
without permission. Furthermore, Bach offers no details of any damages resulting from any
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Bach Affidavit, at pp. 8-11.
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alleged trespass. For these reasons, Bach has not stated a claim upon which relief may be
granted.
2.

Quiet Title.

By his second counterclaim, Bach "seeks an order for quiet title completely to himself
on/as to any such claimed 60 foot easement by plaintiffs, the entire remaining 40 acres, to
which/but only an undivided one fourth ownership is to be confirmed and no one else either
herein or in Teton CV 01-265." 115 Bach appears to be making an improper attempt to bring the
issues, currently in litigation in Teton County case no. CV-2001-265, into this lawsuit. The sole
issue considered by this action is the Ulrichs' right, if any, to the sixty foot Easement over the
Bach Property. The ownership interests of Bach, Cheyovich, Dawson, and McLean in the Bach
Property are not appropriate issues of consideration in this lawsuit and shall not be addressed.
The Ulrichs have provided evidence of their ownership of the Easement over the Bach
Property. Bach offers no evidence to refute the Easement reserved in the Ulrich, IRA, and Bach
Property deeds.

Accordingly, Bach fails to raise an issue of material fact upon which his

requested quiet title could be based.
3.

Covenant of Good Faith and Fair Dealing.

Bach then argues:
Counterclaimant JOHN N. BACH, seeks damages and other
injunctive/equitable relief for the plaintiffs and each of their breaches of the
implied/express covenants of good faith and fair dealings, finding further that per
the equitable doctrines set forth in the foregoing incorporated affirmative
defenses, plaintiffs are barred by each, all or any of said affirmative defenses and
are to be precluded from continuing with the counts herein or any other legal
action seeking to deprive counterclaimant of any right, title, ownership or
interests other than as he has averred, seeks and requests relief from this Court. 116

115

Verified Answer and Counterclaims, at p. 10, -J 4.
Verified Answer and Counterclaims, at p. 10, ~ 5.
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The Idaho Supreme Court implies a covenant of good faith and fair dealing into every
contract. 117 But Bach neither argues, nor offers evidence, of a contractual relationship between
him and the Ulrichs. Without a contract between the parties, Bach has no claim for breach of an
express or implied covenant of good faith and fair dealing.
4.

Intentional Interference with Prospective and Economic Relations.

Next, Bach takes the position that the Ulrichs intentionally interfered with contractual
rights and prospective economic relations. He avers:
Counterclaimant incorporates all of the paragraphs C. 1 through 5, supra
herein and seeks that he be award [sic] damages and arnelioratory [sic] relief for
the intentnional [sic] interference, by plaintiffs of his existing contractula [sic]
rights with the Cheyovichs and others, his prospective and economic relations and
advantages, developements [sic] etc. of said 40 acres he has lost or sustained by
plaintiffs/counterclaim defendants ULRICH'S tortious conduct. 118
The torts of intentional interference with prospective economic advantage and intentional
interference with contract are similar, and cases and commentary addressing the two torts often
apply interchangeably for proving the common elements. 119 To establish a claim for intentional
interference with a prospective economic advantage, Bach must show: (1) the existence of a
valid economic expectancy, (2) knowledge of the expectancy on the part of the interferer, (3)
intentional interference inducing termination of the expectancy, (4) the interference was
wrongful by some measure beyond the fact of the interference itself, and (5) resulting damage to
the plaintiff whose expectancy has been disruptedY 0 Tortious interference with contract has
four (4) elements: (1) the existence of a contract; (2) the defendant's knowledge of the contract;

117

Potlatch Education Association v. Potlatch School District No. 285, 148 Idaho 630, 634,226 P.3d 1277, 1281
(2010).
ns Verified Answer and Counterclaims, at p. 10, ~ 6.
9
ll Wesco Autobody Supply, Inc. v. Ernest, 149 Idaho 881, 893 at fn. 9, 243 P.3d 1069, 1081, a fn. 9 (2010) [citing:
Cantwellv. City of Boise, 146ldaho 127, 138 n. 5, 191 p.3d205, 216 n. 5 (2008)].
120
Wesco Autobody Supply, Inc. v. Ernest, 149 Idaho at 893, 243 P.3d at 1081.
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(3) intentional interference causmg a breach of the contract; and (4) injury to the plaintiff
resulting from the breach.

121

Nowhere in Bach's Verified Answer and Counterclaims, or in his Affidavit, does Bach
claim the existence of a valid economic expectancy, the Ulrichs' knowledge of the expectancy,
the Ulrichs' intentional and wrongful interference inducing termination of the expectancy, or
what injuries Bach suffered as a result of the disrupted expectancy. Neither does Bach claim a
contract, the Ulrichs' knowledge of the contract, the Ulrichs' intentional interference causing a
breach of the contract, or Bach's injury resulting from the breach.
For these reasons, Bach failed to state a claim for intentional interference with economic
advantage or with a contract.

VI.
1.

CONCLUSIONS OF LAW

Bach failed to show that an adequate legal remedy exists which might bar the

Ulrichs' pursuit of an equitable remedy. The Ulrichs' quiet title, declaratory judgment, and
permanent injunction claims are appropriate under the circumstances presented in the record.
2.

The owners of the Bach Property are not indispensible parties as a matter of law.

3.

Bach does not have a claim for adverse possession.

4.

Bach failed to establish his affirmative defenses of statute of limitations, the

doctrine of laches, promissory estoppel, estoppel in pais, and quasi-estoppel.
5.

Bach failed to state a claim upon which relief may be granted in any of his

counterclaims.
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VII.

ORDER

The record in this cause, together with the parties' affidavits, demonstrates that the
Ulrichs have title and right to the Easement over the Bach Property. Accordingly, the Ulrichs
shall have quiet title to that Easement, legally described as:
... the 60 feet directly East of the following described lines: Beginning at a point
North 89 degrees 50'12" West, 12.13 feet from the South Y4 comer of said Section
6; thence North 00 degrees 07'58" East, 813.70 feet to a point; thence North 01
degrees 37'48" East, 505.18 feet to a point; thence North 00 degree 04'52" East,
659.35 feet to the SW property comer.
The Ulrichs' right, title, claim, and interest in the Easement is dominant and superior to
any right, title, claim or interest held by Bach in the Bach Property.
Bach is permanently enjoined and restrained from interfering with the Ulrichs' Easement.
Bach failed to state a claim upon which relief could be granted as to any of his
counterclaims. Therefore, Bach shall take nothing by his counterclaims against the Ulrichs.
A separate judgment shall issue.

IT IS SO ORDERED.

, \·H

DATED this

OriiPr

lO

day of June 2011.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Order Granting
Plaintiffs' Motion for Summary Judgment w.as personally delivered, faxed or mailed by firstclass U.S. Mail with pre-paid postage on this

l[/

day of June 2011, to the following:

CHARLES A. HOivfER, ESQ.
HOLDEN, KIDWELL, HAHN & CRAPO P.L.L.C.

0

Courthouse Box

JZi Facsimile

OcourthouseBox

0Facsimile

0

U.S. Mail

POBOX50130
1000 RIVERWALK DR., SUITE 200
IDAHO FALLS, ID 83405
'¢U.S. Mail

JOHNN.BACH

POBOX 101
DRIGGS, ID 83422

MARY LOU HANSEN, CLERK
I
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DISTRICT JUDGE

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF.THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON
)
THOMAS H. ULRlCHandMARYM.
)
ULRJCH, husband and wife,
)
)
Plaintiffs,
)
)
-vs)
)
JOHN N. BACH and all parties claiming to )
)
hold title to the hereinafter described
property, and all unknown claimants, heirs )
)
and devisees of the following property:
)
A portion of the South Y2 South Yz Section 6,)
Township 5 North, Range 46 East, Boise
)
Meridian, Teton County, Idaho, being
)
further described as: From the SW comer of)
said Section 6, South 89°50' 12" East,
)
2630.05 feet to the true point of beginning; )
thence North 00° 07'58" East, 813.70 feet )
)
to a point; then North 01°37'48" East,
505.18 feet to a point; then South 89°
)
58' 47" East, 1319.28 feet to a point; thence )
South 00°7'36" West, 1321.69 feet to a
)
point on the Southern Section Line; thence )
North 89°51 '01" West, 1320.49 feet along )
)
the Southern Section Line to the South 1;4
Comer of said Section 6, a point; thence
)
North 89°50'13" West, 12.13 feet along the )
)
Southern Section Line to the point of
beginning.
)
)
Defendants.
)

CASE No. CV-2010-329
ORDER VACATING TRIAL

0224

This Court has this day entered Judgment as to all claims and counterclaims in the abovenumbered and styled cause. Therefore, the Court Trial, scheduled for Wednesday June 8, 2011,
should be vacated. Accordingly,
IT IS ORDERED that the Court Trial, scheduled in the above-numbered cause for
Wednesday, June 8, 2011, is hereby vacated.
DATED this

(Q!1-f day of June 2 · 11.

ORDER VACATING TRIAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Order Vacating
Trial was personally delivered, faxed or mailed by first-class U.S. Mail with pre-paid postage on
this

{jJ

day of June 2011, to the following:

CHARLES A. HOMER, ESQ.
HOLDEN, KIDWELL, HAHN & CRAPO P.L.L.C.
POBOX 50130
1000RlVERWALKDR., SUITE200
IDAHO FALLS, ID 83405
JOHNN.BACH
POBOX 101
DRIGGS, ID 83422

0

Courthouse Box

l)d~acsimile

~ U.S. Mail 0

Courthouse Box

0Facsimile

0

U.S. Mail

MARY LOU HANSEN, CLERK
/,
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT,bFTHK
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

)
THOMAS H. ULRICH and MARY M.
)
ULRJCH, husband and wife,
)
)
Plaintiffs,
)
)
VS.
)
)
JOHN N. BACH and all parties claiming to )
hold title to the hereinafter described
)
property, and all unknown claimants, heirs )
and devisees of the following property:
)
)
A portion of the South ~ South ~ Section 6,)
Township 5 North, Range 46 East, Boise
)
Meridian, Teton County, Idaho, being
)
further described as: From the SW corner of)
said Section 6, South 89°50' 12" East,
)
2630.05 feet to the true point of beginning; )
thence North 00° 07'58" East, 813.70 feet )
to a point; then North 01 °37'48" East,
)
505.18 feet to a point; then South 89°
)
58' 4 7" East, 1319.28 feet to a point; thence )
South 00°7'36" West, 1321.69 feet to a
)
point on the Southern Section Line; thence )
North 89°51 '01" West, 1320.49 feet along )
)
the Southern Section Line to the South V4
Corner of said Section 6, a point; thence
)
North 89°50'13" West, 12.13 feet along the )
Southern Section Line to the point of
)
beginning.
)
)
Defendants.
)

CASE No. CV-2010-329
JUDGMENT

Based upon the Order Granting Plaintiffs' Motion for Summary Judgment, entered this
date, entry of Judgment pursuant to Idaho Rule of Civil Procedure 54(a) is appropriate.
Accordingly,

IT IS ORDERED that the plaintiffs, Thomas H. Ulrich and Mary Ml. Ulrich, husband
and wife (hereinafter the "Ulrichs"), have title and right to an express easement over the property
claimed by defendant John N. Bach and owned by Bach together with Jack Lee McLean, Trustee
of the Jack Lee McLean Family Trust, Milan Cheyovich and Diana Cheyovich, Trustees of the
Cheyovich Family Trust, Wayne Dawson, Trustee of the Dawson Family Trust (hereinafter the
"Bach Property").
The Bach Property is legally described as:
A portion of the South Yz South Vz Section 6, Township 5 North, Range 46
East, Boise Meridian, Teton County, Idaho, being further described as: From the
SW corner of said Section 6, South 89 degrees 50' 12" East, 2630.05 feet to the
true point of beginning; thence North 00 degrees 07'58" East, 813.70 feet to a
point; thence North 01 degrees 37'48" East, 505.18 feet to a point; thence South
89 degrees 58' 4 7" East, 1319.28 feet to a point; thence South 00 degrees 7' 36"
West, 1321.69 feet to a point on the Southern Section Line; thence North 89
degrees 51 '01" West, 1320.49 feet along the Southern Section Line to the South
Y4 Corner of said Section 6, a point; thence North 89 degrees 50' 13" West, 12.13
feet along the Southern Section Line to the point of beginning.
Subject to a 60 foot road and utility easement along the Western Property
lines.
And subject to a 60 foot road and utility easement along the Southern
Property Lines.
Accordingly, the Ulrichs shall have quiet title to that easement, which is legally described
as:
... the 60 feet directly East of the following described lines: Beginning at a point
North 89 degrees 50'12" West, 12.13 feet from the South~ corner of said Section
6; thence North 00 degrees 07'58" East, 813.70 feet to a point; thence North 01
degrees 37'48" East, 505.18 feet to a point; thence North 00 degree 04'52" East,
659.35 feet to the SW property corner.
The Ulrichs' right, title, claim, and interest in the easement is dominant and superior to
any right, title, claim or interest held by Bach in the Bach Property.
Judgment

Bach is permanently enjoined and restrained from interfering with the Ulrichs' easement.
Bach shall take nothing by his counterclaims against the Ulrichs.

IT IS SO ORDERED.
DATED this

Judgment

lQIt{

day of June 2011.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Judgment was
personally delivered, faxed or mailed by first-class U.S. Mail with pre-paid postage on this

__fj}_ day of June 2011, to the following:
CHARLES A. HOMER, ESQ.
HOLDEN, KIDWELL, HAHN & CRAPO P.L.L.C.
POBOX50130
1000 RlVERWALK DR., SUITE 200
IDAHO FALLS, ID 83405
JOHNN.BACH
POBOX 101
DRIGGS, ID 83422

Judgment

0

0

Courthouse Box

¢Facsimile

rR.. U.S. Mail 0

Courthouse Box

0Facsimile

U.S. Mail

Charles A. Homer, Esq. (ISB No. 1630)
Dale W. Storer, Esq. (ISB No. 2166)
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.O. Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TETON
Case No. CV-2010-329
THOMAS H. ULRICH and MARY M. ULRICH,
husband and wife,
Plaintiffs,

v.
JOHN N. BACH and all parties claiming to hold title
to the hereinafter described property pursuant to that
certain warranty deed recorded in the records of Teton
County, Idaho on June 14, 1994, as Instrument No.
116461 and all unknown claimants, heirs and devisees
of the following property:
A portion of the South Yz South Yz Section 6,
Township 5 North, Range 46 East, Boise Meridian,
Teton County, Idaho, being further described as:
From the SW comer of said Section 6, South 89
50'12" East, 2630.05 feet to the true point of
beginning; thence North 00 07'58" East, 813.70 feet to
a point; thence North 01 37'48" East, 505.18 feet to a
point; thence South 89 58'47" East, 1319.28 feet to a
point; thence South 00 07'36" West, 1321.69 feet to a
point on the Southern Section Line; thence North 89
51'01" West, 1320.49 feet along the Southern Section
Line to the South lf4 Corner of said Section 6, a point;
thence North 89 50'13" West, 12.13 feet along the
Southern Section Line to the point of beginning.
SUBJECT TO a 60 foot road and utility easement

1 -Memorandum of Attorney Fees and Costs

MEMORANDUM OF
ATTORNEY FEES AND COSTS

along the Western Property lines.
AND SUBJECT TO a 60 foot road and utility
easement along the Southern Property Lines.
Defendants.
Plaintiffs, Thomas H. Ulrich and Mary M. Ulrich ("Ulrichs"), by and through their
counsel of record, hereby submit this Memorandum of Costs and Attorneys Fees pursuant
to Rule 54 of the Idaho Rules of Civil Procedure. By submitting this Memorandum,
Ulrichs are claiming the right, pursuant to Rule 54 of the Idaho Rules of Civil Procedure,
Idaho Code§ 6-402, Idaho Code§ 10-1210, and Idaho Code§ 12-121, to recover from
John Bach the costs and fees incurred in prosecuting and defending Ulrichs in this action
as set forth in the Affidavit of Charles A. Homer filed simultaneously herewith.
To the best of the knowledge and belief of the undersigned, the amounts set forth
herein are correct and such costs and fees are claimed by Ulrichs in compliance with Rule
54 of the Idaho Rules of Civil Procedure. This Memorandum of Costs and Attorneys Fees
is supported by the Affidavit of the undersigned filed simultaneously with this
Memorandum and incorporated herein by reference.
Ulrichs have incurred attorneys fees in the above-entitled action in prosecuting and
defending this action in the amount of $25,366.72, computer-aided legal research costs in
the amount of $87.01, and costs in the amount of $404.50, which fees and costs are
specifically described and itemized in the Affidavit filed simultaneously with this
Memorandum and incorporated herein by reference.

2- Memorandum of Attorney Fees and Costs

Ulrichs are entitled to the costs associated with this action pursuant to Idaho Code
§ 10-1210 and Idaho Code§ 6-402 and Rule 54 of the Idaho Rules of Civil Procedure.

Further, Ulrichs are entitled to an award of attorneys fees pursuant to Idaho Code § 12121 and Rule 54(e)(l) ofthe Idaho Rules of Civil Procedure because Defendant's defense
of this action and counterclaims against Ulrichs were pursued frivolously, unreasonably
and without foundation. (See Idaho R. Civ. R. 54(e)(l)).
The Ulrich Easement over the Bach property was expressly stated in both the
Ulrich Deed and the Bach Deed. Rather than acknowledge this fact, Bach chose to act in
a manner which required Ulrichs to obtain a court order for rights they already had
through the deeds. Although Bach asserted he had somehow adversely possessed the

Ulrich Easement, Idaho case law was clear that the actions he had taken did not constitute
adverse possession. See Kolouch v. Kramer, 120 Idaho 65, 67, 813 P.2d 876, 878 (1991).
In fact, the Court recognized that the facts of Kolouch were nearly identical to the facts of
the Ulrichs' case and that, based upon Kolouch, Bach had not established adverse
possession of the Ulrich Easement. (Order Granting Plaintiff's Motion for Summary
Judgment ("Order"), p. 15-17). Further, Bach repeatedly argued that Ulrichs had an
adequate remedy at law in this action, but failed to ever raise one despite the fact that
such a showing was his burden, not Ulrichs. (Order, p. 13-14). Bach mentioned in his
briefing that he would argue as defenses to the Ulrichs' action the statute of limitations,
doctrine of laches, promissory estoppel, estoppel in pais and quasi estoppel. However, he
never offered any legal authorities or factual support for those alleged defenses. (Order,

3- Memorandum of Attorney Fees and Costs
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p. 18). Additionally, Bach filed a counterclaim against Ulrichs based upon various
indiscernible causes of action. Among the alleged causes of action Bach brought against
Ulrich were fraud, deception, conversion, trespass, quiet title regarding issues from a
separate lawsuit not involving Ulrichs, breach of the covenant of good faith and fair
dealing, intentional interference with prospective economic advantage, and intentional
interference with contract. Nowhere in his pleadings did Bach ever allege a sufficient
factual basis for bringing any of these causes of action against Ulrichs. (See Order, p. 1925). However, despite the fact that Bach's counterclaims were baseless, Ulrichs had no
choice but to file a reply to such counterclaims and brief those issues.
Additionally, Bach filed numerous pleadings and briefing which were essentially
incoherent and which counsel for Ulrichs had to expend significant amounts of time
determining exactly what Bach was attempting to argue and how to respond to such
arguments. Bach also filed various briefing which was procedurally improper (such as
the Supplemental Memorandum of John N. Bach, Defendant & Counterclaiming in
Opposition to Plaintiff's Motion for Summary Judgment, Defendant and Counterclaiming
John N. Bach's Objections and Refutations Authorities to Plaintiff's Thomas H. Ulrich's
Motion for Summary Judgment, and Defendant and Counterclaiming John N Bach's
Opposing and Counter Memorandum Brief to Plaintiff's "Reply Memorandum In Support
of Plaintiff's Motion For Summary Judgment," dated March 31, 2011) and to which
Ulrichs counsel had no choice but respond.

4- Memorandum of Attorney Fees and Costs

Bach also engaged in actions which caused Ulrichs to incur unnecessary travel
expenses by their counsel. Bach filed a Motion By John N. Bach, Specially Appearing,
Lack of Personal Service & Jurisdiction to Peremptorily Disqualify The Honorable
Gregory W. Mueller [sic], Per I.R.C.P., rule 40(D)(a)(A)(B). Bach did not serve his
motion to disqualify Judge Moeller on counsel for Ulrichs until handing it to Ulrichs'
counsel at the hearing. Had Ulrichs been apprised of this motion prior to arriving at the
hearing, Ulrichs could have avoided the time and expense of having counsel travel to
Driggs that day for the hearings on other issues which Judge Moeller did not hear due to
his disqualification.
Given the legal arguments and factual assertions by Bach in this suit, his defense
of this action was frivolous, unreasonable and without foundation. Additionally, Bach's
counterclaims were entirely baseless, and consequently, likewise frivolous, unreasonable
and without foundation. Therefore, the Court should award Ulrichs attorneys fees in this
action as the prevailing party, and further, should award Ulrichs all of their costs,
including costs as a matter of right and discretionary costs, associated with this action
pursuant to statute.
.,""'\

Dated this ) ~

day of June, 2011.
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CERTIFICATE OF SERVICE
I hereby certifY that I am a duly licensed attorney in the State of Idaho, resident of and with my
office in Idaho Falls, Idaho; that I served a copy of the following described pleading or
document on the attorneys and/or individuals listed below by hand delivery, by mailing with the
correct postage thereon, or by facsimile a true and correct copy thereof on this 11"\ day of
June, 2011.
DOCUMENT SERVED:

MEMORANDUM OF ATTORNEY FEES AND COSTS

ATTORNEYS AND/OR INDIVIDUALS SERVED:
John Bach
PO Box 101
Driggs ID 83422

('\)Mail ( ) Hand Delivery ( )Facsimile

COURTESY COPY TO:
The Honorable Darren B. Simpson
IN CHAMBERS
Bingham County Courthouse
501 North Maple, #310
Blackfoot ID 83 221-1700

(')Mail ( ) Hand Delivery

Charles A. Homer, Es .
Holden, Kidwell, Hahn &

G:\WPDAT A\CAH\15313- Ulrich, Thomas\Pldgs\Attorney Fees & Costs, MEM.wpd:

6- Memorandum of Attorney Fees and Costs

) Facsimile

Charles A. Homer, Esq. (ISB No. 1630)
Dale W. Storer, Esq. (ISB No. 2166)
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.O. Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TETON
Case No. CV-2010-329
THOMAS H. ULRICH and MARY M. ULRICH,
husband and wife,
Plaintiffs,

v.

AFFIDAVIT OF CHARLES A.
HOMER IN SUPPORT OF
MEMORANDUM OF
ATTORNEY FEES AND COSTS

JOHN N. BACH and all parties claiming to hold title
to the hereinafter described property pursuant to that
certain warranty deed recorded in the records ofTeton
County, Idaho on June 14, 1994, as Instrument No.
116461 and all unknown claimants, heirs and devisees
of the following property:
A portion of the South Yz South liz Section 6,
Township 5 North, Range 46 East, Boise Meridian,
Teton County, Idaho, being further described as:
From the SW corner of said Section 6, South 89
50'12" East, 2630.05 feet to the true point of
beginning; thence North 00 07'58" East, 813.70 feet to
a point; thence North 01 37'48" East, 505.18 feet to a
point; thence South 89 58'4 7" East, 1319.28 feet to a
point; thence South 00 07'36" West, 1321.69 feet to a
point on the Southern Section Line; thence North 89
51'01" West, 1320.49 feet along the Southern Section
Line to the South '14 Comer of said Section 6, a point;
thence North 89 50'13" West, 12.13 feet along the
Southern Section Line to the point of beginning.
SUBJECT TO a 60 foot road and utility easement

1- Affidavit of Charles A. Homer in Support of Memorandum of Attorney Fees and Costs

along the Western Property lines.
AND SUBJECT TO a 60 foot road and utility
easement along the Southern Property Lines.
Defendants.
STATE OF IDAHO
County of Bonneville

)
)ss.
)

CHARLES A. HOMER, being first duly sworn on oath, deposes and says:
1.

I

am a member of the law firm of Holden, Kidwell, Hahn & Crapo,

P .L.L.C., counsel for Thomas H. Ulrich and Mary M. Ulrich ("Ulrichs") in this matter.
2.

This Affidavit is made on my own personal knowledge, except to the extent

of allegations made on information and belief, and in support of Memorandum of
Attorney Fees and Costs filed simultaneously herewith.
3.

I have reviewed the time and cost records of Holden, Kidwell, Hahn & Crapo,

P.L.L.C. maintained on the above matter, and represent that, to the best of my knowledge and
belief, the following items of costs and expenses are claimed in compliance with the Idaho Rules
of Civil Procedure and were necessarily expended and incurred in the above entitled action on
behalf ofUlrichs:
a.

Costs as a Matter of Right (Idaho R. Civ. P. 54(d)(1)(C)):

DATE
08/30/2010

EXPENSE
Filing Fee- Complaint- Teton County

08/30/2010
10/07/2010
06/06/2011

Certified copies of deed- Teton County
Certified copy of deed- Teton County
Certified copy of deed- Teton County

AMOUNT
$88.00
$6.00
$5.00
$5.00

2- Affidavit of Charles A. Homer in Support of Memorandum of Attorney Fees and Costs
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09/03/2010

Service ofProcees Fee for Attempted ServiceMountain Stage Line, LLC
Service ofProcees Fee for Attempted ServiceMountain Stage Line, LLC

09/17/2010

$65.00
$50.00

TOTAL COSTS OF RIGHT
b.

$219.00

Costs as a Matter ofDiscretion (Idaho R Civ. P. 54(d)(l)(D)):

DATE
09/10/2010
09/17/2011
10/18/2010

EXPENSE
Recording fee for Lis Pendens- Teton County
Recording fee for Judgment- Teton County
Travel expense 10/15/2010 to Driggs to attend
hearing
Travel expense 04/08/2011 for hearing

04/11/2011

AMOUNT

TOTAL DISCRETIONARY COSTS

$16.00
$19.00
$74.00
$76.50

$185.50

TOTAL COSTS: $404.50
4.

The law firm of Holden, Kidwell, Hahn & Crapo, P.L.L.C. has expended 179.4

hours through June 8, 2011, in defending and prosecuting the issues involved in this action for
Ulrichs. An itemization of the legal services provided by Holden, Kidwell, Hahn & Crapo,
P.L.L.C. in connection with such matters is attached hereto as Exhibit A.

The law firm of

Holden, Kidwell, Hahn & Crapo, P.L.L.C. has invoiced Ulrichs for the legal services itemized
on Exhibit A attached hereto which were provided in defending and prosecuting this action in
the total amount of $25,366.72, which is allocated among the following attorneys at the
following effective billing rates:
Name

Hours

Effective Rate

Total Fees

Charles A. Homer

61.5

$233.09/hour

$14,344.75

Dale W. Storer

27.6

$230.43/hour

$6,360.00

3- Affidavit of Charles A. Homer in Support ofMemorandum of Attorney Fees and Costs

Karl R. Decker

11.3

$215 .00/hour

$2,429.50

Robert L. Harris

0.1

$175.00/hour

$17.50

Luke H. Marchant

2

$130.00/hour

$260.00

Daniel C. Dansie

3.4

$130.00/hour

$442.00

73.5

$20.72/hour

$1,522.97

Amanda E. Ulrich 1

$25,366.72

TOTAL
5.

The following computer-aided legal research are claimed in compliance with the

Idaho Rules of Civil Procedure, Rule 54(e)(3), and were reasonably and necessarily expended
and incurred in the above entitled action on behalf ofUlrichs:
Cost

Date

Item

08/30/2010

Computer research for September 2010

$18.75

12/09/2010

Computer research for November 2010

$27.39

01/18/2011

Computer research for December 2010

$36.59

02/11/2011

Computer research for January 2011

$4.28

TOTAL

$87.01

TOTAL ATTORNEYS FEES PLUS COMPUTER RESEARCH:

6.

$25,453.73

The sum of $25,453.73 represents a reasonable sum for the legal services

provided by the law firm of Holden Kidwell Hahn & Crapo, P.L.L.C. in defending and
prosecuting this action on behalf of Ulrichs. The sum of $404.50 represents a reasonable
sum for the costs incurred in defending and prosecuting this action on behalf of Ulrichs.

1

The total fees billed for the work done by this individual were significantly discounted
as a courtesy due to the fact that this individual is a member of Ulrich's family.
4- Affidavit of Charles A. Homer in Support of Memorandum of Attorney Fees and Costs

7.

I graduated from law school in 1974 and have practiced law in Idaho

continuously since being admitted to the Idaho State Bar that same year. I am familiar with the
prevailing charges in this community for legal work similar to that performed by the attorneys in
this case. It is my opinion that the prevailing charges in this community for l·ke work are equal
to or higher than those indicated above, and that the attorney's fees are reaso able and necessary.

Dated:

-.3' V.'\t_ } b 1~0\'\
SUBSCRIBED and sworn to before me this

Ib

day of June, 2011.

5 - Affidavit of Charles A Homer in Support of Memorandum of Attorney Fees and Costs

0? !11

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and
with my office in Idaho Falls, Idaho; that I served a copy of the following described pleading or
document on the attorneys and/or individuals listed below by hand delivery, by mailin~ with the
day of
correct postage thereon, or by facsimile a true and correct copy thereof on this
June, 2011.

lJ!.:.

DOCUMENT SERVED:

AFFIDAVIT OF CHARLES A. HOMER IN SUPPORT OF
MEMORANDUM OF ATTORNEY FEES AND COSTS

ATTORNEYS AND/OR INDIVIDUALS SERVED:
John Bach
PO Box 101
Driggs ID 83422

('))Mail ( ) Hand Delivery ( )Facsimile

COURTESY COPY TO:
The Honorable Darren B. Simpson
IN CHAMBERS
Bingham County Courthouse
501 North Maple, #310
Blackfoot ID 83221-1700

N) Mail

( ) Hand Deliv.

( ) Facsimile

Charles A. Homer, Esq.
Holden, Kidwell, Hahn & Crapo, . .L.C.

G:\WPDATA\CAH\153!3- Ulrich. Thomas\Pidgs\Attorney Fees & Costs. AFF.wpd:

6 - Affidavit of Charles A. Horner in Support of Memorandum of Attorney Fees and Costs

ATTORNEY FEES AND COSTS
ULRICH
Date
Jun 15/2009
~19/2009

Jun 19/2009
Jul 2/2009
Jul 2/2009
Sep 10/2009
Sep 11/2009
Sep 11/2009
Dec 4/2009
Dec 24/2009
~~ 26/2010

Jun 4/2010
Jun 10/2010
Jun 15/2010
Jun 15/2010
Jul 9/2010
Ju\12/2010
Ju\14/2010
Aug 19/2010
Aug 30/2010
Aug 30/2010
Aug 31/2010
Sep 1/2010

~- 3/2010

Sep 4/2010
Sep 7/2010

h

Explanation
Working Lawyer
Interoffice conference to review documentation in regard to roadway
easement issues on Teton County subdivision
Homer
Meet with client regarding easement issues
Ulrich
Office conference with Tom Ulrich to review issues in regard to access
Homer
to Teton Count;t develoement proeerty
Review proposed correspondence to John Bach; Intraoffice
Ulrich
~nference
Interoffice conference to review deeds and documentation on
Homer
easement across John Bach eropert;t
Ulrich
Review easement materials from title comeany
Ulrich
Finish researching easements on deeds; Attend meetinq
Office conference with Mr. Ulrich to review easement issues and
Homer
discuss going forward on easement dispute with John Bach
Telephone conference with First American Title Company to discuss
Homer
easement access issues
Telephone call to title company to discuss ownership of Bach property
Homer
and issues in regard to easement
Ulrich
Draft Complaint and Preliminary Injunction
Interoffice conference to discuss issues in regard to surveying
·Homer
pro[lerty on John Bach easement
Hol11er
Review Supreme Court cases involvinq John Bach
Intraoffice conference regarding potential litigation regarding
Ulrich
easement
Telephone conference with Chris Moss of First American Title
Homer
Company pertaining to title issues on Bach prop~
Review and compile documentation to prepare for filing litigation
!Homer
against John Bach
[Homer
Telephone conference with Tom Ulrich
Review and edit Comelaint
Ulrich
Homer
Review pleadings
Finalize Motion for Temporary Restraining Order/Preliminary
Ulrich
~junction
Continued work on drafting, review and revision of pleadings on
Homer
motion for i_rlj_unction
Review and revise pleadings to obtain temporary restraining order
Homer
against Mr. John Bach
Intraoffice conference with Amanda Ulrich to discuss parcel
boundaries and GIS map;Prepare GIS map to show Ulrich and Bach
Marchant
properties and 60 foot easement
Ulrich
Review and finalize Temeorary Restraining Orders
Compile documentation; review injunction rules; prepare for hearing
on request for temporary restraining order
Homer
Travel to and attend hearing on Motion for Temporary Restraining
Order
Ulrich

H_oursj0.3
1.4

----

1.3
0.5

I

0.3
0.5
1.5
0.8

0.2 r---- -----

Q.3_
1.5

--

0.2
1
0.3
0.3
0.7
0.2
1'1
0.1

-- - -

3.5
1.2
0.5

2
0.4
1.5
3.9

Exhibit "A"
6/16/2011
4:22PM

ATTORNEY FEES AND COSTS
ULRICH
Sep 7/2010

3~

Travel to and from Driggs, Idaho for Temporary Restraining Order
hearing; appear before Judge Moeller for TRO hearing; review
documentation to prepare for continued Preliminary Injunction hearing

!Homer
Sep 16/2010 Prepare Preliminary Injunction Order; Intraoffice conference regarding
!Ulrich
testimony of surveyor
·---Homer
Sep 16/2010 Review file to prepare for heaii_rl_g__
Ulrich
~17/2010 Attend he a~ 12relimina'Y injunction at courthouse in Driggs
Sep 17/2010 Revise GIS map to correctly depict Ulrich property in preparation for
Harris
injunction hearing.
Sep 17/2010 Review and compile documents to appear for hearing; travel to and
from Driggs, Idaho; appearance at court hearing in regard to Bach
Homer
litigation
Sep18/2010 Preparation of Affidavit of Service to be executed by court bailiff
pertaining to service of process on John Bach during court hearing'
email correspondence to court bailiff pertaining to execution of
Homer
affidavit
Sep 27/2010 Research Idaho statutes regarding charging of surveyors with
Ulrich
•trespass
Sep 27/2010 Telephone conference with Judge Simpson's clerk pertaining to
scheduling of hearing; interoffice conference pertaining to preparation
Homer
for injunction hearing
lstorer
Sep 27/2010 Review surve;:t statute; intraoffice conference.
Sep 29/2010 Intraoffice conference regarding status of case and preliminary
Ulrich
injunction hearing
--Sep 29/2010 Interoffice conference to compile documentation and prepare for
Homer
hearing on prelimina'Y injunction against John Bach
Sep 29/2010 Office conference regarding preliminary injunction hearing; review
Storer
case file.
Sep 30/2010 Review pleadings from opposing party; Draft correspondence
Ulrich
regarding pleadin9s.
Oct 4/2010 Finish reviewing pleadings from opposing party and research statutes
cited; begin drafting supplemental brief
Ulrich
Oct 5/2010 Finish drafting supplemental brief; Dictate letter to John Bach; Draft
Ulrich
Petition for Survei'
6/2010 Review Complaint, Bach pleadings and file; office conference with
Amanda Ulrich reoarding title issues.
Storer
Ulrich
Oct 6/2010 Intraoffice conferences regardin9 j:jetition and deed issues
Ulrich
Oct 7/2010 Conduct legal research regarding ex(2ressl}' reserved easements
Oct 7/2010 Review Notice of Default; review IRCP 55(A) and cases an noted
Storer
thereunder.
Oct 11/2010 Prepare for hearing - witness testimony; Office conference with
Storer
Thomas Ulrich.
Oct 12/2010 Intraoffice conference with Dale Storer to discuss easement issues.
Dansie

1
0.4
4
0.1

0.3
0.7

oc~
0.4

-

0.9
0.9
1.2
0.6
0.8
1.7

'Oct

Telephone conference with Mike Quinn; revise Order regarding
Preliminary Injunction; prepare for hearing, review Bach's pleadings.

-

5.7

I

Oct 12/2010

- - 1--

2
1.3
3.1
3
5.8

----

Storer

0.2

---

2.6

2
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ATTORNEY FEES AND COSTS
ULRICH
Oct 13/2010

Review and revise proposed preliminary injunction order and default
pleadings; interoffice conference to discuss preparation for injunction
Homer
hearing
Review case law regarding defaults and IRCP 55(a)(1) and12(a).
Storer
f--Call to title com[Jany regarding deeds to Ulrich's grantor.
Dansi~--·---~ I-·
Prepare for hearing; office conference with Thomas Ulrich to prepare
lstorer
for hearing; prepare exhibits.
Travel to Driggs; legal services rendered at Preliminary Injunction
Storer
hearing; return from Driggs.
Review deeds in file; Intraoffice conference with Dale Storer to
discuss legal research regarding easements; correspond with First
Dansie
American Title in Driggs.
Office conference with Dan Dansie regarding express reservation of
easement research
-- ~orer
Continue review of deeds; intraoffice conference with Dale Storer
IDansie
r~arding deed language.
Review Memorandum Decision received from Judge Simpson
Homer
!granting right to erelimina!)' injunction
Review Answer and Counterclaim filed in pending litigation with John
Bach; email correspondence to Tom Ulrich to transmit Bach pleadings
for review and comment
Homer
Ulrich
Draft Answer to Counterclaim
Revise and edit Answer to Counterclaim; Research affirmative
Ulrich
defenses
Intraoffice conference regarding reseonse to counterclaim
·
---------- - Ulrich
Review file and prepare for status conference; participate in telephonic
status conference with Judge Simpson and John Bach;
correspondence to parties to provide status report on conference with
Homer
j~e and dates for trial
Review court scheduling order and calendar items for discovery and
Homer
preparation for trial
Interoffice conference pertaining to preparation of discovery
proceedings and legal research in preparation for a motion for
Homer
summa!)' judgment
Draft Motion for Summary Judgment and Memorandum in Support of
Motion for Summary Judgment; Draft Plaintiffs' First Discovery
R~ests
-- Ulrich
Revise and edit Memorandum in Support of Motion for Summary
Ulrich
Judgment; Revise and edit Plaintiffs' First Discove!)' Requests
Review cases in regard to legal research in preparation for motion for
summa!)' judgment
Homer
Ulrich
Draft witness list
Telephone conferences with Grant Moedl and Quinn Stufflebeam
pertaining to listing Grant Moedl as a potential expert witness in
pending litigation with John Bach
Homer
Review and revise pleadings disclosing expert and fact witnesses
Homer

I

Oct 13/2010
Oct 13/2010
Oct 14/2010
Oct 15/2010

oct 1812010

I

Oct 18/2010
Oct 19/2010
Oct 29/2010
Nov 19/2010

Nov 29/2010
Dec 1/2010
~3'2010

Jan 7/2011

Jan 14/2011
Jan 17/2011

Jan17/2011

Jan 18/2011
Jan 18/2011
Feb 1/2011
Feb 1/2011

Feb 4/2011

3

0.9
0.7
0.2
3.5
6.1

2.2
1.1
0.8
0.4

0.4
1

------------

0.7
0.2

1
0.4

0.2

4.2
1.6
0.2
0.4

--

0.4
0.3

6/16/2011
4:22PM

ATTORNEY FEES AND COSTS
ULRICH
Feb 4/2011
Feb 1112011
Mar 7/2011
Mar 7/2011

Mar 8/2011

----

Mar 8/2011

Mar 10/2011
Mar 25/2011

Mar 28/2011
Mar 29/2011
Mar 30/2011

Mar 30/2011

Mar 30/2011
Mar 31/2011
Mar 31/2011
Mar 31/2011
Apr 5/2011

.6e!

7/2011
Apr 7/2011

Intraoffice conference; Make edits to Fact and Expert Witness
11ric_h_________
Disclosure
Review witness disclosures and discovery request; Telephone call
Ulrich
with client regarding witness disclosures
Begin work on drafting, review and revision of pleadings on Motion for
Homer·Summary Judgment
Intraoffice conference; Revise and edit Memorandum in Support of
Summary Judgment; Prepare Affidavit of Thomas H. Ulrich in Support
of Summary Judgment; Revise and edit Affidavit of Thomas H. Ulrich;
Ulrich
Revise and edit Motion for Summary Judgment
Review and file Motion, Memorandum and Affidavit in Support of
·Homer
Motion for Summa!}' Judgment
Meet with client to review affidavit and summary judgment pleadings;
Revise and edit Affidavit; Draft response to Defendant's Request for
'Ulrich
Production
Review and revise discovery pleadings sent to John Bach in
connection with pending litigation with John Bach
I Homer
Review responsive Summary Judgment pleadings from John Bach;
Telephone conference with CAH; Begin drafting Reply Memorandum
in Support of Summary Judgment; Research issues to be included in
Reply Memorandum
Ulrich
--Review pleadings filed by John Bach in response to Motion for
Homer
Summa!}' Judgment
Continue drafting Reply Memorandum in Support of Motion for
Ulrich
Summa!}' Judgment
Review supplemental briefing from John Bach; Telephone call with
CAH regarding Reply Memorandum; Revise and edit Reply
Memorandum
iulrich
Continued work on review and revision of reply brief in support of
Motion for Summary Judgment; continued review of additional
pleadings filed by John Bach; interoffice conference to discuss
revisions to reply brief and associated pleadings on Motion for
Homer
Summary Judgment
Storer
Review response to Summary Judgment Motion.
Telephone conference with CAH; Make final revisions and edits to
Ulrich
Reply Memorandum
Review and revise reply brief in support of Motion for Summary
Judgment; interoffice conference to discuss revisions to brief
Homer
Storer
Review Summary Ju2.g_tnent Brief.
Review and compile documents to prepare for summary judgment
hearing and review cases and briefs to prepare argument for summary
'udgment hearing
Homer
Review new pleadings from John Bach
-- Ulrich
Compile all documents and pleadings to prepare for summary
judgment hearing; prepare outline for oral argument for summary
!judgment hearing
Homer

I

0.5
0.4
1.2

2.3

--

0.3

1.2
0.5

5.2
0.7
7

1.9

1.3
0.9
0.5
0.8
0.3

--

0.8
0.2

2.3
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ATTORNEY FEES AND COSTS
ULRICH
Apr 8/2011

Apr 9/2011
f\pr 14/2011
Apr 25/2011
Apr 25/2011
Apr 26/2011
Apr 26/2011

Apr 27/2011
Apr 28/2011

Apr 28/2011

May 4/2011
May 6/2011

M~ 16/2011

May 17/2011

May 17/2011

May 18/2011

May18/2011
May 19/2011

I

Continued compilation of documents and preparation of oral argument
for summary judgment; travel to and from Driggs, Idaho; appear at
court hearing and present oral argument on motion for summary
Homer
judgment
Review and compile documents and begin research in regard to
!Homer
response brief for John Bach
!Homer
Review discover:y pleadings received from Mr. Bach
Review supplemental briefing from John Bach and begin preparing
Ulrich
responsive briefing
Begin review of additional brief received from John Bach; telephone
Homer
conference with attorney Jared Harris
Continue drafting Memorandum in Reply to Defendant's Opposition
Ulrich
Memorandum
Interoffice conference to discuss and continue work on additional reply
brief on pending motion for summary judgment and pre-trial brief to be
Homer
submitted to court
Draft pre-trial brief; Continue drafting Second Reply Memorandum _ .Ulrich
Intraoffice conference; Revise and edit Pre-trial Brief; Review
pleadings to determine whether jury trial demand was filed by
Ulrich
Defendant
Continued drafting, review and revision of Pre-Trial Memorandum and
Reply Memorandum in Support of Motion for Summary Judgment
Homer
Review Pretrial Order to prepare for pretrial conference with Judge
Sim_pson; review Pre-Trial Memorandum filed by John Bach
,Homer
Review and compile documents and pleadings to prepare for pre-trial
conference with Judge Simpson; participate in pre-trial conference
with Judge Simpson to discuss scheduling matters and other matters
pertaining to upcoming trial
IHomer
rHoi116r'
Interoffice conference to discuss preparation of motion in limine
Intraoffice conference regarding case issues. Review relevant
documents in file. Preparation of draft motion illumine and motion for
sanction. Preparation of draft memorandum in support of motion in
limine. Preparation of draft affidavit in support of motion in limine,
Decker
Interoffice conference to discuss preparation of motion in limine and
documentation required to submit to court in connection with trial
Homer
preparation
Additional research. Revise motion in limine, memorandum in support
of motion in limine, and affidavit in support of motion in limine.
Telephone conference with Chris Moss at First American Title
requesting certified COf>:f of instrument 116576.
Decker
Review and revise pleadings on Motion in Limine
Homer
Review final plat to be used as exhibit in pending trial; review and
compile documents to be submitted to court prior to trial
Homer

I

5.9

·------ - - - - - - --24
0.3
---

2.7
0.2
4.9

0.6
3.5

3.7

2.8

C\J

0.5

1.2
0.1

0

--

5.6

0.4

~·

0.7

0.3
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ATTORNEY FEES AND COSTS
ULRICH
!

May 23/2011 ·Intraoffice conference regarding exhibits to deposit with court.
Telephone Teresa at First American Title regarding certified copy of
Instrument 116576. Prepare exhibit list document. Review exhibits.
Telephone Nelson Engineering regarding electronic copy of final plat
for Grouse Landing. Review voice message from Diane at Nelson
Engineering. Telephone Diane at Nelson Engineering. Telephone
Mike Quinn at Nelson Engineering.
!Decker
Mal' 23/2011 Research case law re_9Ar~ Idaho Code 55-313
-- ~lch _
May 23/2011 Work on preparation of exhibit file to be submitted to Court for trial;
review exhibit pleadings received from John Bach
Homer
May 23/2011 Research rules of evidence regarding exhibits to be supmitted at trial;
Intraoffice conference
~h_ __
·-·
May 24/2011 ~eview and revise Exhibit List and Notice of Filing of Exhibit List
pleading; correspondence to court clerk to transmit Exhibits, Exhibit
List and Exhibit List pleading for filing; review dedication language in
final plat and prepare revised language to be provided to Nelson
Engineering for final plat
Homer
Decker
May25/~~ ~~view certified copy of deed from First American Title.
Romer
"May 2712o11 Begin preparatiof1 of testimonl.!_~ending trial
May 28/2011 Review and compile documentation to prepare for trial; begin
Homer
preparation of trial testimony of witnesses to prepare for trial
May 31/2011 Intraoffice conference regarding trial exhibits and location of easement
Ulrich
May 31/2011 Telephone call to Chris Moss at First American Title discuss trial
testimony; telephone call to Mike Quinn to discuss preparation of trial
testimony; telephone conference with Tom Ulrich; telephone
conference with Phil DeAngeli of First American Title to discuss using
Homer
First American Title representative as witness at QendinJL1!jal
Jun 1/2011 Telephone conference with Chris Moss of First American Title
Company to review testimony and prepare testimony for court trial;
telephone call to Mike Quinn of Nelson Engineering to attempt to
contact Mr. Quinn to prepare trial testimony; telephone conference
with Tom Ulrich
Homer
Jun 3/2011 Telephone conference with Mike Quinn to discuss and prepare
testimony for trial; office conference with Mr. Ulrich to review and
Homer
prepare testimony for trial
Jun 4/2011 Compile documents to prepare for trial; prepare trial questions for trial
testimony of Tom Ulrich, Chris Moss and Mike Quinn in order to
Homer
prepare for upcoming trial with John Bach
Jun 6/2011 Review summary judgment decision; Intraoffice conference with CAH;
Ulrich
Telef>hone call with client
Jun 6/2011 Review memorandum decision and summary judgment received from
Judge Simpson; correspondence and telephone conference with Tom
Ulrich to review and discuss memorandum decision; email
correspondence to Chris Moss and Mike Quinn to discuss cancellation
of trial date and no need to testify at trial
Homer

I

2.2
0.5
0.7

-- - - - - - -

0.6

--

1
0.1
0.3

----·-

---··

2.4

- -- - - - 00

0.5

I
·-

1.1

0.7

--

2.5

·-

5.3
1.1

0.8
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ATTORNEY FEES AND COSTS
ULRICH
:Jun 7/2011

-------

iWork on drafting, review and revision of pleadings requesting
attorney's fees on pending Bach litigation

I

IHomer

0.7

--

TOTAL HOURS

179.4

'Total
Total
!Total
I Total
,Total
Total
iTotal

61.5
27.6
11.3
3.4
]3,§
2
0.1

14,334.75
6,360.00
2,429.50
442.00
1,522.97
260.00
17.50

179.4

25,366.72

Fees Billed
for CAH
for OW§
for KRD
for DCD
for AEU
for LHM
for RLH

-----

Costs
8/30/2010 I Certified copies of deeds- Teton County Recorder
10/7/2010 !Certified copy ofdeed- Teton County
6/6/2011 ICertified copy of order- Teton County

--·

10/13/2010 !Computer '"'""'"'"h for September 2010
2010
12/9/2010 IComputer rt::st:arc;• for w
1/18/2011 Computer research for uec;er ouc;; 2010
2/11/2011 ICrm'""tor '"'"""''c;' for January 2011

--

6.00
5.00
5.00

----

18.75
27.39
36.59
4.28

·---

8/30/2010 !Filing fee for Cu''f.l""'"- Teton County

88.00

9/10/2010 1 Rcc;urding fee for Lis Pendens- Teton County
6/10/2011 '"vu'u'''O! fee for Judgme_nt- Teton County

16.00
19.00

9/3/2010 Service fee- Mountain Stage Line, LLC
9/17/2010 Service fee for repeated attempts to serve Bach - Mountain Stage
ILine, LLC
10/18/2010 Travel exQense 10/15/10 to Driggs to attend hearing
4/11/2011 Travel exQense 4/8/11 to Driggs for hearing on Motion for
r--·

------··---

--·

65.00
50.00
74.00
76.50

----

TOTAL COSTS

491.51

6/16/2011
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COURT MINUTES
CV-2010-0000329
Thomas H Ulrich, etal. vs. John Nicholas Bach
Hearing type: Motions
Hearing date: 8/5/2011
Time: 10:06 am
Judge: Darren Simpson
Minutes Clerk: PHYLLIS HANSEN
Court Reporter: Sandra Beebe
Charles Homer, Plaintiffs' Attorney
John N. Bach, ProSe

J calls case, idas those present
Plaintiffs motion for Attorney's Fees; Motion to Strike
Various Defendant's Motion
} will give each party 20 minutes on Motions
Have received and reviewed all the pleadings
59 a e and 60 b
1009
D - two preliminary matters
1- Deliver to the court defendants exhibits that never took place
Would like to have my exhibits marked for identification
Have Motion to Strike
Received Opposition that is late - should have been received two weeks ago, movee
to strike that

0250

Three things concern me
Judges qualifications to hear this case
State vs. lute 252 Pac 3 1255
Fraud has been committed
1018
There was no 60 foot easement
1031
PA Motion to Strike
Move to strike because not proper in Affidavit
D is attempt to bring new evidence before the court; time has passed for that

1033
J - rule 59 not real specific
PA- 59 e does specifically say motion to alter or amend judgment
Nothing brought forth by Bach that would indicate any type of mistake
Have not found any newly discovered evidence
Motion file March 10
Hearing April 8
Ruled on June 6
Have not been able to determine any relevance to survey
Will rest on Brief

1041

J will give 3 minutes to respond
D - question I have is unanswerable
Counsel has not even addresses last case I cited
Have raised all affirmative responses and counterclaims

0251

1043
Motion for attorneys fees
PA- filed request and itemized in details
Amount is exactly amount will bill to plaintiffs
Amount asking for are significantly reasonable - 7 4 hours of fees spent we are not asking
for
6402 statute
We did prevail on all matters brought before the court
1047
Reason to find was defended frivolously
D raised numerous claim to justify position
Not aware of any relevant argument or facts to justify counterclaim
Necessary for us to brief and respond to all issues raised
Difficult at time to to determine what those issues were
Did have to go on and ask for injunction
We have adequately document the reasonableness of our fees
Have reviewed to determine solely and completely related to this matter
1051
Not a proper personal testimony as to those fees
What contract did he have
Was it an earned fee
Did he undertake any demands regarding insurance
No statement what business records were; not verified
Is over statement of service,
Double triple dipping

0252

It's not et over; this case hasn't gone one full year
Special jurisdiction question
This case was decided in less than six months

1055
Your honor didn't have jurisdiction and still doesn't
Why didn't he ask for a Motion to Inspect
Why did we have to go to court over that
He got answers to his discovery
This whole case has been a fraud
Didn't even mention the one case that stands in their way

1101
Move we strike all of affidavits

1101
PA responds
Amount is adequate and fair
On addition to all of motions and briefing - had to prepare for trial

1104
J will take under advisement and issue decision

02~3

FILED IN CHAMBERS AT BLACKFOOT,
BJNGif.\~SOUNTY, IDAHO

~fr ~~-.--,;a. .<j~....,..tl
..

AT t.J : IJO :>dYJ>
;

I

~1;h

~B.~
DISTRICT JUOOE

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

)
)
)
)
Plaintiffs,
)
)
vs.
)
)
JOHN N. BACH and all parties claiming to )
hold title to the hereinafter described
)
property, and all unknown claimants, heirs )
and devisees of the following property:
)
)
1
A portion of the South Yz South /z Section 6, )
Township 5 North, Range 46 East, Boise
)
Meridian, Teton County, Idaho, being
)
further described as: From the SW comer of)
said Section 6, South 89°50' 12" East,
)
2630.05 feet to the true point of beginning; )
thence North 00° 07'58" East, 813.70 feet )
)
to a point; then North 01 °37'48" East,
505.18 feet to a point; then South 89°
)
58' 4 7" East, 1319.28 feet to a point; thence )
South 00°7'36" West, 1321.69 feet to a
)
point on the Southern Section Line; thence )
North 89°51 '01" West, 1320.49 feet along )
)
the Southern Section Line to the South 1;4
Comer of said Section 6, a point; thence
)
North 89°50'13" West, 12.13 feet along the )
Southern Section Line to the point of
)
beginning.
)
)
Defendants.
)

THOMAS H. ULRJCH and MARY M.
ULRJCH, husband and wife,

CASE No. CV-2010-329
ORDER DENYING DEFENDANT
JOHN BACH'S RULE 59 AND 60
MOTION, AND GRANTING IN PART
PLAINTIFFS' REQUEST FOR
ATTORNEY FEES AND COSTS

Order Denying Defendant John Bach's Rule 59 and 60 Motion, and Granting in Part Plaintiffs' Request for
Attorney Fees and Costs
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I. STATEMENT OF THE CASE
Plaintiffs Thomas H. Ulrich and Mary M. Ulrich, husband and wife (hereinafter the
"Ulrichs"), filed this quiet title action against Defendant John N. Bach (hereinafter "Bach") and
any others claiming title to the property described in the heading (hereinafter the "Bach
Property"). 1 The Ulrichs obtained a preliminary injunction, restraining Bach from interfering
with the Ulrichs' survey and staking of their easement over the Bach Property (hereinafter the
"Easement"), for the pendency of the litigation?

The Ulrichs were then granted summary

judgment against Bach. 3
The Ulrichs now seek attorney fees and costs. 4

Bach objected to the Ulrichs' Fee

Requst. 5 Bach moved for reconsideration of the Summary Judgment Order pursuant to Idaho
Rules of Civil Procedure 59( a), 59(e), and 60(b). 6 The Ulrichs objected to Bach's Rule 59 and
60 Motion and moved to strike the Bach Affidavit. 7 Bach objected to the Ulrichs' Motion to
Strike. 8

1

Verified Complaint, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed August 31, 2010) (hereinafter the
"Verified Complaint").
2
Order Granting Preliminary Injunction, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed October 29,
201 0) (hereinafter the "Preliminary Injunction Order").
3
Order Granting Plaintiffs' Motion for Summary Judgment, Ulrich v. Bach, Teton County case no. CV-2010-329
(filed June 6, 2011) (hereinafter the "Summary Judgment Order").
4
Memorandum of Attorney Fees and Costs, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed June 20,
2011) (hereinafter the "Uirichs' Fee Request"); Affidavit of Charles A. Homer in Support of Memorandum of
Attorney Fees and Costs, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed June 20, 2011) (hereinafter the
"Homer Affidavit").
5
Defendant & Counterclaimant John N. Bach's Notice of Motions and Motions per Rule 54(d)(6), to Disallow All
or Any Parts of Plaintiffs' Attorney Fees and Cost; and per Rule 54(e)(6), 54(e)(7), 54(e)(l) through 54(e)(8), Ulrich
v. Bach, Teton County case no. CV-2010-329 (filed July 1, 2011) (hereinafter "Bach's Objection to Ulrichs' Fee
Request").
6
Defednant [sic] & Counterclaimant John N. Bach's Notice of Motions re/per IRCP, Rules 59(a)l, 3, 4, 5, 6 & &;
59( e); and Rule 60(b)(1)(2)(3)(4) & (6). With attache Affidavit of John N. Bach, Ulrich v. Bach, Teton County case
no. CV -2010-329 (filed June 20, 2011) (hereinafter "Bach's Rnle 59 & 60 Motion"); Affidavit of John N. Bach in
Support of All PostJudgment Motions, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed June 20, 2011)
(hereinafter the "Bach Affidavit").
7
Motion to Strike Affidavit of John N. Bach in Support of All Post Judgment Motions, Ulrich v. Bach, Teton
County case no. CV-2010-329 (filed July 21, 2011) (hereinafter the "Ulrichs' Motion to Strike"); Memorandum in
Support of Motion to Strike Affidavit of John N. Bach in Support of All Post Judgment Motions, Ulrich v. Bach,
Teton County case no. CV-2010-329 (filed July 21, 2011) (hereinafter the "Uiricbs' Memorandum in Support of
Motion to Strike"); Memorandum in Opposition to All of Defendant John N. Bach's Post Judgment Motions,
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A hearing was held on the parties' motions on August 5, 2011. 9 Based upon the record,
the relevant authorities, and the arguments of the parties, the Ulrichs' Fee Request shall be
granted, Bach's Rule 59 and 60 Motion shall be denied, and the Ulrich's Motion to Strike shall
be denied as moot.

II.

ISSUES PRESENTED

The Ulrichs claim attorney fees and costs pursuant to Idaho Code§§ 6-402, 10-1210 and
12-121, and Idaho Rule of Civil Procedure 54. 10

Bach opposes the Ulrichs' claim both

substantively, and in form. 11
Bach attacks the Summary Judgment Order on the following grounds: (1) legal and
subject matter jurisdiction; (2) lack of recognition of the Ulrichs' right to an easement in
instruments recorded in Teton County; (3) application of the amended adverse possession law to
the Ulrichs' easement; and (4) the Ulrichs' alleged misuses and abuses of the zoning process. 12
The Ulrichs move to strike the Bach Affidavit on the grounds of relevance, new evidence which
is improper under Idaho Rule of Civil Procedure 59(e), and improper legal conclusions. 13 Bach
argues the Ulrichs' Motion to Strike is untimely, and inadequate in form and service. 14

Ulrich v. Bach, Teton County case no. CV -2010-329 (filed July 28, 20 11) (hereinafter the "Ulrichs' Memorandum
in Opposition to Post Judgment Motions").
8
Defendant & Counterclaimant John N. Bach's Objections, Oppositions & Morton [sic] to Vacate/Quash Plaintiffs
Untimely & Void in Form & Service Motion to: "Strike Affidavit of John N. Bach and Memorandum of
Attorneys' Fees and Costs.", Ulrich v. Bach, Teton County case no. CV-2010-329 (filed June 28, 2011) (hereinafter
Bach's Opposition to Motion to Strike").
9
Court Minutes, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed August 5, 2011).
IO Ulrichs' Fee Request, at p. 2.
II See: Bach's Objection to Ulrichs' Fee Request.
2
I See: Bach Affidavit.
13
Ulrichs' Memorandum in Support of Motion to Strike, at p. 2.
4
I Bach's Opposition to Motion to Strike, at p. 2.
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The parties' arguments raise the following issues:
1.

Should the Bach Affidavit be stricken?

2.

Has Bach shown grounds, under Idaho Rules of Civil Procedure 59(a), 59(e), or

60(b ), for a new trial?
3.

Has Bach defended the Ulrichs' lawsuit frivolously, unreasonably, or without

foundation?
4.

If the Ulrichs are entitled to attorney fees, what amount is reasonable?

5.

Are the Ulrichs entitled to recover their costs pursuant to Idaho Code§§ 10-1210

or 6-402 or Idaho Rule of Civil Procedure 54(d)?
6.

If the Ulrichs are entitled to recover costs, what amount should they recover as a

matter of right?
7.

Are the Ulrichs entitled to discretionary costs?

III.
1.

FINDINGS OF FACT

The Ulrichs have title and right to an easement over the real property in which

Bach has an interest. 15
2.

The Ulrichs were granted quiet title to that easement, legally described as:

... the 60 feet directly East of the following described lines: Beginning at a point
North 89 degrees 50'12" West, 12.13 feet from the South 'i4 corner of said Section
6; thence North 00 degrees 07'58" East, 813.70 feet to a point; thence North 01

15

See: Summary Judgment Order, at pp. 4-5, 26. The property in which Bach has an interest is formally
described as:
A portion of the South lh South 1h Section 6, Township 5 North, Range 46 East, Boise Meridian,
Teton County, Idaho, being further described as: From the SW corner of said Section 6, South 89 degrees
50'12" East, 2630.05 feet to the true point of beginning; thence North 00 degrees 07'58" East, 813.70 feet to
a point; thence North 01 degrees 37'48" East, 505.18 feet to a point; thence South 89 degrees 58'47" East,
1319.28 feet to a point; thence South 00 degrees 7'36" West, 1321.69 feet to a point on the Southern
Section Line; thence North 89 degrees 51'01" West, 1320.49 feet along the Southern Section Line to the
South 1/t Corner of said Section 6, a point; thence North 89 degrees 50'13" West, 12.13 feet along the
Southern Section Line to the point of beginning.
Subject to a 60 foot road and utility easement along the Western Property lines.
And subject to a 60 foot road and utility easement along the Southern Property Lines.
Summary Judgment Order, at pp. 4-5.
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degrees 37'48" East, 505.18 feet to a ftoint; thence North 00 degree 04'52" East,
659.35 feet to the SW property comer. 6
3.

The Ulrichs' right, title, claim, and interest in the easement is dominant and

superior to any right, title, claim or interest held by Bach in the property in which he has an
.

mterest.

17

4.

Bach has been permanently enjoined and restrained from interfering with the

Ulrichs' easement. 18
5.

Bach failed to state a claim upon which relief could be granted as to any of his

counterclaims against the Ulrichs. 19
6.

Bach did not disclaim his interest in the Ulrichs' easement.
IV.

A.

APPLICABLE PRINCIPLES OF LAW

Idaho Rule of Civil Procedure 59(a).
1.

Idaho Rule of Civil Procedure 59(a) (hereinafter "Rule 59(a)") authorizes an

aggrieved party to make a motion for a new trial on one of several specified grounds? 0
2.

The grant or denial of a motion for new trial is governed by this Court's

discretion? 1 Accordingly, this Court must recognize the matter as discretionary, act within the
outer boundaries of its discretion, and reach its conclusion through an exercise of reason?2
B.

Idaho Rule of Civil Procedure Rule 59(e).
1.

A motion to alter or amend judgment, made pursuant to Idaho Rule of Civil

Procedure 59(e) (hereinafter "Rule 59(e)"), provides this Court with a mechanism to correct legal
and factual errors occurring in the proceedings before it. 23

16

Summary Judgment Order, at p. 26.
Id.
18 Id.
19 Id.
2
Kuhn v. Coldwell Banker Landmark, Inc., 150 Idaho 240,
, 245 P.3d 992, 999 (2010).
21Id.
~
22
Sun Valley Shopping Center, Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991 ).
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2.

A ruling upon a Rule 59(e) motion involves an exercise of discretion. 24

3.

Rule 59( e) motions are directed to the status of the case as it existed when the

court rendered the decision upon which the judgment is based? 5 With motions to alter or amend
judgment, a party is not permitted to present new evidence.

C.

26

Idaho Rule of Civil Procedure 60(b).
1.

Idaho Rule of Civil Procedure 60(b) (hereinafter "Rule 60(b)") allows relief from

a judgment based upon those grounds specified in subsections (1) - (5), or for any reason
justifYing relief from the judgment under subsection (6).

27

2.

Rule 60(b) authorizes the presentation of new evidence? 8

3.

A party making a Rule 60(b) motion must demonstrate unique and compelling

circumstances justifying relief. 29
4.

D.

A decision to grant relief pursuant to Rule 60(b) is based upon discretion. 30

Idaho Code§ 10-1210.
1.

Idaho Code § 10-1210 allows for an award of costs in a declaratory judgment

action "as may seem equitable and just." The Idaho Legislature's use of the word "may" within
the statute indicates that a cost award under Idaho Code§ 10-1210 is discretionary. 31

23

Slaathaug v. Allstate Insurance Company, 132 Idaho 705, 707, 979 P.2d 107, 109 (1999).
Id.
Barmore v. Perrone, 145 Idaho 340, 344, 179 P.3d 303, 307 (2008) [citing: Coeur d'Alene Mining Co. v. First
National Bank of North Idaho, 118 Idaho 812, 823,800 P.2d 1026, 1037 (1990)].
26
Johnson v. Lambros, 143 Idaho 468, 471 at fn. 3, 147 P.3d 100, 103 at fn. 3 (Ct. App. 2006).
27
Idaho Rule of Civil Procedure 60(b)(1)-(6).
28
Moffett v. Moffett, 151 Idaho 90, _, 253 P.3d 764, 770 (Ct. App. 2011).
29
Dawson v. Cheyovich Family Trust, 149 Idaho 375, 380,234 P.3d 699,704 (2010).
-o
> Waller v. State Department of Health and Welfare, 146 Idaho at 237, 192 P.3d at 1061.
31
Selkirk Seed Co. v. Forney, 134 Idaho 98, 104, 996 P.2d 798, 804 (2000).
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2.

Idaho Code § 10-1210 does not provide authority for an award of attorney fees,

however. 32
3.

Idaho Code§ 10-1210 does not exclude an attorney fee award, however, provided

another statutory provision of attorney fees is applicable.

E.

Idaho Code § 6-402.
1.

Idaho Code § 6-402 provides that a defendant, in a quiet title action, who

disclaims any interest or estate in the property at issue, shall not have costs charged against him.
2.

Idaho Code § 6-402 does not preclude an award of attorney fees, where a

defendant to a quiet title action does not disclaim any interest or estate in the property at issue,
under other statutory provisions for attorney fees. 33

F.

Idaho Code§ 12-121.
1.

Under Idaho Code § 12-121, attorney fees "may be awarded by the court only

when it finds, from the facts presented to it, that the case was brought, pursued or defended
frivolously, umeasonably or without foundation." 34
2.

Attorney fees under Idaho Code § 12-121 are appropriate when the court is left

with an abiding belief that the case has been brought or defended frivolously, unreasonably, or
-C':
dat10n.
. 35
w1"thout 10un

3.

The decision whether to award attorney fees under Idaho Code § 12-121 rests in

. 36
th.IS court ' s d"1scretlon.

32

National Union Fire Insurance Company of Pittsburgh, P.A. v. Dixon, 141 Idaho 537, 542, 112 P.3d 825, 830
(2005).
33
See: Hogg v. Wolske, 142 Idaho 549, 558, 130 P.3d 1087, 1096 (2006).
34
Idaho Rule of Civil Procedure 54(e)(l).
35
Page v. Pasquali, 150 Idaho 150,244 P.3d 1236, 1239 (2010).
36
Idaho Rule of Civil Procedure 54(e)(3).
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G.

Idaho Rule of Civil Procedure 54.

1.

Idaho Rule of Civil Procedure 54(e )(1) provides that attorney fees may be

awarded to the prevailing party in a civil lawsuit, if attorney fees are allowed by statute or
contract.
2.

The factors to be considered in determining an award of attorney fees, as set forth

in Idaho Rule of Civil Procedure Rule 54(e )(3 ), include:
(a)

the time and labor required;

(b)

the novelty and difficulty of the questions;

(c)

the skill requisite to perform the legal service properly and the experience

and ability of the attorney in the particular field of law;
(d)

the prevailing charges for like work;

(e)

whether the fee is fixed or contingent;

(f)

the time limitations imposed by the client or the circumstances of the case;

(g)

the amount involved and the results obtained;

(h)

the undesirability of the case;

(i)

the nature and length of the professional relationship with the client;

G)

awards in similar cases;

(k)

the reasonable cost of automated legal research, if the court finds it was

reasonably necessary in preparing a party's case; and
(l)

any other factor which the court deems appropriate in the particular case? 7

37

Idaho Rule of Civil Procedure 54(e)(3).
Order Denying Defendant John Bach's Rule 59 and 60 Motion, and Granting in Part Plaintiffs' Request for
8
Attorney Fees and Costs

110h1

3.

Idaho Rule of Civil Procedure 54(d)(l)(C) sets out those costs which the

prevailing party may recover as a matter of right.
4.

Idaho Rule of Civil Procedure 54(d)(l)(D) provides that additional cost items, not

enumerated in subsection (d)(l)(C), may be awarded at this Court's discretion upon a showing
that such costs were necessary and exceptional, and reasonably incurred. 38 The Idaho Supreme
Court defines "exceptional" under Idaho Rule of Civil Procedure 54(d)(l)(D) as those costs
incurred because the nature of the case itself is exceptional. 39
5.

A party claiming costs may file and serve on adverse parties a memorandum of

costs, itemizing each claimed expense. 40 Such memorandum must state that to the best of the
party's knowledge and belief the items are correct and that the costs claimed are in compliance
with Idaho Rule of Civil Procedure 54( d)( 5). 41
6.

Attorney fees, when allowable by statute or contract, shall be deemed as costs in

an action and processed in the same manner as costs and included in the memorandum of costs. 42
The claim for attorney fees and costs shall be supported by an affidavit of the attorney stating the
basis and method of computation of the attorney fees claimed. 43

V.
A.

ANALYSIS

The Ulrichs' Motion to Strike the Bach Affidavit.
The Ulrichs are correct in their contention that the Bach Affidavit, which seeks to inject

new evidence into the record, is improper under Rule 59(e). New evidence is allowable under
Rule 60(b ), however.

Since Bach fails to clarifY the appropriate rule to which each of his

38

Idaho Rule of Civil Procedure 54(d)(l)(D).
Hayden Lake Fire Protection District v. Alcorn, 141 Idaho 307, 314, 109 P.3d 161, 168 (2005).
40
Idaho Rule of Civil Procedure 54(d)(5).
4t Id.
42
Idaho Rule of Civil Procedure 54(e)(5).
43 Id.
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arguments applies, each of his arguments shall be indulged for the sake of finality. Therefore,
the Ulrichs' Motion to Strike, meritorious as it may be, shall be denied as moot.

B.

Bach's Rule 59 and 60 Motion.
Bach's Rule 59 and 60 Motion is made pursuant to Rule 59(a)(l), (3), (4), (5), (6) and

(7); Rule 59( e); and Rule 60(b)(l), (2), (3), (4), and (6). 44 The heading on page 2 ofBach's Rule
59 and 60 Motion also cites to Rules 59(a)(l), (3), (4), (5), (6), and (7); 59( e); and 60(b)(l), (2),
(3), (4), and (6). 45 Other than the title and the heading, Bach does not show how Rules 59(a),
59(e), or 60(b) apply to his demands.
The subsections of Rule 59(a) which Bach cites include: 59(a)(l) - irregularity in the
proceedings of the court, jury or adverse party or any order of the court or abuse of discretion by
which either party was prevented from having a fair trial; 59(a)(3) - accident or surprise, which
ordinary prudence could not have guarded against; 59(a)(4) - newly discovered evidence,
material for the party making the application, which the party could not, with reasonable
diligence, have discovered and produced at trial; 59(a)(5) - excessive damages or inadequate
damages, appearing to have been given under the influence of passion or prejudice; 59(a)(6) insufficiency of the evidence to justify the verdict or other decision, or that it is against the law;
and 59(a)(7)- error in law, occurring at the trial. 46 Bach's citations to Rule 60(b) encompass:
60(b)(1) - mistake, inadvertence, surprise, or excusable neglect; 60(b )(2) - newly discovered
evidence which by due diligence could not have been discovered in time to move for a new trial
under Rule 59(b); 60(b)(3) - fraud, misrepresentation, or other misconduct of an adverse party;

44

Bach's Rule 59 and 60 Motion, at p. 1.
Bach's Rule 59 and 60 Motion, at p. 2.
46
Idaho Rule of Civil Procedure 59(a).
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If

60(b)(4) - the judgment is void; and 60(b)(6) - any other reason justifYing relief from the
. of t he JU
. dgment. 47
operatwn

Bach's failure to tie his arguments to particular subsections of Rules 59(a) or 60(b) bar
detailed discussion of the merits of each of Bach's claims. Therefore, Bach's arguments shall be
considered in general, with an eye toward the applicability of any of Rules 59(a), 59(e), or 60(b).
Initially, Bach cites four (4) cases upon which he claims this Court did not have legal or
subject matter jurisdiction over either Bach or the issues raised by the Ulrichs. 48 The first case,

Suchan v. Rutherford, 49 involved an action on a contract between the buyer and the seller. 5° The
Ulrichs did not sue Bach on a contract, but to gain quiet title to an easement over land in which
Bach has an interest, which easement was reserved in the Ulrichs' deeds and in the deed to the
property in which Bach has an interest. 51
existed.

A contract between Bach and the Ulrichs never

Instead, the parties gained their interests to their parcels by way of third-party

contracts. 52
The Suchan case discusses the principle that equity will not intervene where a plain,
speedy, adequate, and complete remedy at law is available. 53 The only "adequate remedy at law"
argument raised by Bach was the Ulrichs' alternate access to their property. 54

However,

alternate access to property becomes relevant only when an easement implied in law is at issue. 55
This case dealt with an express easement, rendering Bach's "alternate access" theory irrelevant.

47

Idaho Rule of Civil Procedure 60(b).
Bach Affidavit, at p. 1, , 1.
49
90 Idaho 288, 410 P.2d 434 (1966).
50
Suchan v. Rutherford, 90 Idaho at 290, 410 P.2d at 436.
51
See: Summary Judgment Order, at pp. 4-6, 18-19.
52
Summary Judgment Order, at pp. 3-6.
53
Suchan v. Rutherford, 90 Idaho at 295,410 P.2d at 438.
54
See: Summary Judgment Order, at p. 12.
55
See: Bob Daniels and Sons v. Weaver, 106 Idaho 535, 542-3, 681 P.2d 1010, 1017-8 (Ct. App. 1984).
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Bach failed to rmse or argue other legal remedies upon which the Ulrichs allegedly
should have based their claims. 56 Furthermore, Suchan dealt specifically with an adequate
remedy at law in a land contract case, not an easement enforcement case. 57
The next case cited by Bach, Coward v. Hadley, 58 involved an easement question. In that
case, however, the claimed easement was neither express nor implied. 59 Coward v. Hadley is
distinguishable from this case, where both the Ulrichs and Bach had deeds expressly reserving
the easement to the Ulrichs.

Shelton v. Boydstun Beach Association60 was discussed at length in the Summary
Judgment Order. 61

Bach does not offer argument or citation to refute the analysis in the

Summary Judgment Order.

62

Finally, Paurley v. Harrii 3was an ejectment action following an agreement between the
parties to set the boundaries between their adjoining properties. 64 It is so factually inapposite as
to have no bearing upon the case at bar.
Next, Bach argues that he raised disqualification of the undersigned based upon this
Court's ruling in an unrelated lawsuit. 65

Nothing in the record shows that Bach moved to

disqualify the undersigned in this lawsuit. Bach's arguments regarding this Court's rulings in an
unrelated lawsuit, in response to the Ulrichs' request for summary judgment, without a request
for a hearing on the matter, does not comply with the requirements of Idaho Rule of Civil
Procedure 40(d)(2)(B).

56

See: Summary Judgment Order, at pp. 12-14.
Suchan v. Rutherford, 90 Idaho at 295, 410 P.2d at 438.
58
150 Idaho 282, 246 P.3d 391 (2010).
59
Coward v. Hadley, 150 Idaho at_, 246 P.3d at 395-398.
60
102Idaho 818,641 P.2d 1005 (1982).
61
Summary Judgment Order, at pp. 15-16.
62
Bach's Affidavit, at p. 1.
63
75 Idaho 112,268 P.2d 351 (1954).
64
Paurley v. Harris, 75 Idaho at 112-117, 268 P.2d at 351-353.
65
Bach Affidavit, at p. 2,, 3.
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Bach then appears to argue that he discovered new evidence when he obtained land
surveys and subdivision plats from the Teton County Recorder's Office. 66 Such surveys and
plats are irrelevant to the easement expressly reserved in the deed between Teton West
Corporation and the purchasers of the property in which Bach has an interest, 67 and in the deed
between the Sarasquetas and the Ulrichs. 68

Furthermore, Bach does not explain why such

evidence could not, with reasonable diligence, have been discovered and produced in response to
the Ulrichs' summary judgment motion (other than the fact that he found the documents upon his
second visit to the Recorder's Office). 69
Bach contends that the 5-year period for adverse possession should apply in this case,
rather than the 20-year period, which the Idaho Legislature declared in 2006. However, whether
the 5-year of the 20-year time period is applied is of no practical consequence. By Bach's own
admission, the Ulrichs first requested use of their easement in August of 2009. When Bach
refused, the Ulrichs filed suit approximately one year later. Until the occasion for use of the
easement arose, Bach's use of his own property (including the construction of barriers) was not
adverse to the Ulrichs' right to the easement. 70
The Ulrichs' had occasion to use their easement as of April of 2009. From that date,
Bach's adverse possession of the land in which he has an interest must continue for a period of
twenty (20) years or five (5) years before the Ulrichs' would lose their interest in the easement.
The Ulrichs made legal claim to the easement as of August 31, 2010, a little over one year after
their need for the easement arose. Therefore, Bach has not shown that his adverse possession
claim has merit.

66
67

68

Bach Affidavit, at pp. 3-4, '1!'11 5-6.
~ee: Summary Judgment Order, at pp. 3-5.

See: Summary Judgment Order, at pp. 3-6.
See: Bach Affidavit, at pp. 3-4, '1!'11 5-6, and pp. 4-5, 'II 8.
70
See: Summary Judgment Order, at pp. 15-17.
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Accordingly, the theories upon which Bach relies do not demonstrate an irregularity in
the proceedings; accident or surprise; newly discovered evidence; excessive or inadequate
damages; insufficient evidence; an error in fact or law; mistake, inadvertence, or excusable
neglect; fraud, misrepresentation, or other misconduct on the part of the Ulrichs; a void
judgment; or any other reason justifying relief from the operation of the judgment. Therefore,
Bach's Rule 59 and 60 Motion shall be denied.

C.

The Ulrichs' Request for Attorney Fees.
The basis for the Ulrichs' fee request is Idaho Code § 12-121 (Idaho Code §§ 10-1210

and 6-402 provide only for costs). In order for the Ulrichs to obtain attorney fees from Bach
under Idaho Code § 12-121, this Court must be left with the abiding belief that the case has been
brought or defended frivolously, unreasonably, or without foundation.
The Ulrichs brought this lawsuit to quiet title to an express easement granted in the deeds
to their property in Teton County, Idaho, which easement was also reserved in the deed to the
contiguous property in which Bach has an interest. 71 Throughout this lawsuit, Bach has argued
procedural issues which had no basis in fact. 72 Bach named certain legal claims and defenses,
but failed to plead facts in support thereof. 73 Bach relied upon case law that had no bearing upon
the issues at bar.

74

In addition, in his Rule 59 and 60 Motion, Bach attempts to place irrelevant

evidence in the record.

71

See: Summary Judgment Order, at pp. 3-6.
See: Memorandum Decision re: Plaintiffs' Motion for Preliminary Injunction and Denying Bach's Motion to
Dismiss, Motion for Summary Judgment, Motion for More Definite Statement, and Motion for Sanctions Costs and
Fees, Ulrich v. Bach, Teton County case no. CV-2010-329 (filed October 29, 2010) (hereinafter the "Memorandum
Decision"), at pp. 2-20. See also: Summary Judgment Order, at pp. 12-25.
73
Summary Judgment Order, at pp. 12, 14, 15, 18-25.
74
Summary Judgment Order, at pp. 13, 15, 16.
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In his Objection to the Ulrichs' Fee Request, Bach argues that the Ulrichs only prevailed
upon their quiet title action, but did not succeed on the declaratory judgment, preliminary
injunction or permanent injunction claims. 75 To the contrary, in addition to granting quiet title in
the Ulrichs, the Summary Judgment Order specifically declared the Ulrichs' right, title, claim
and interest in the easement dominant and superior to any right, title, claim or interest held by
Bach in his subservient estate (declaratory judgment); and permanently enjoined Bach from
interfering with the Ulrichs' easement (permanent injunction). 76

The Ulrichs succeeded in

obtaining a preliminary injunction prior to the Summary Judgment Order. 77
Furthermore, the Idaho Supreme Court's opinion in Kolouch v. Kramer 78 is directly on
point with regard to an easement owner's right to claim title to an easement, even if the owner of
the servient estate has placed physical barriers to access by the dominant estate holder. The
Court made clear that a servient estate holder's use of his estate does not become adverse or
inconsistent with the dominant estate holder's right to the easement until the dominant estate
holder's need to use the easement arises. 79 Bach argued that the Supreme Court's opinion in

Kolouch v. Kramer is unconstitutional, but failed to cite authority in support of his bare
contention. Bach also failed to show that Kolouch v. Kramer does not apply to the facts of this
case.
The Ulrichs' express easement across the property in which Bach has an interest, coupled
with the same easement reserved in the deed to the property in which Bach has an interest, and
Bach's failure to support his claims with pertinent facts or relevant caselaw, leaves this Court
with the abiding belief that Bach defended the Ulrichs' lawsuit frivolously, unreasonably, and

75

Bach's Objection to Ulrichs' Fee Request, at p. 4.
.
' Summary Judgment Order, at p. 26.
77
See: Order Granting Preliminary Injunction, Ulrich v. Bach, Teton County case no. CV -2010-329 (filed October
29, 2010).
78
120 Idaho 65, 813 P.2d 876 (1991).
Order Denying Defendant John Bach's Rule 59 and 60 Motion, and Granting in Part Plaintiffs' Request for
Attorney Fees and Costs
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without foundation. For these reasons, the Ulrichs may recover their attorney fees pursuant to
Idaho Code § 12-121.
Bach posed no objection to particular fees claimed by the Ulrichs. 80 Instead, he made
general allegations of hearsay and speculation, and objected to a service of process fee. Bach
argued:
The Affidavit of Charles A. Hommerlln [sic] Support of Memorandum of
Attorneys fees and Costs is objected to as being without admissible foundational
showing, but in fact frought [sic] with hearsay upon hearsay, speculation, replete
with speculations, conjectures, not the best relevantly pericipent [sic] testimony.
No separate verified affidavits are set forth by each lawuer [sic] who worked on
the case with attached copies of their time sheets, work completed diaries, internal
billing records, etc.
Even theservice [sic] of process fees for the attempted service of John N.
Bach of9-03-2010 and 9-17-2010 when he was out of Idaho and when returning
had his special appearance motions granted, there is no justification nor basis of
the two charges of $65 and $50 on those two date (sic). More specifically on
October 15, 2010 when he filed an automatic disqualification of Judge Moeller,
plaintiff's (sic) counsel used the court bailuff (sic) to serve defendant, a procedure
frviolous [sic] and without basis as all plaintiff's (sic) counsel had to do was hand
the service of process papers to defendant who ten [sic] (10) to eleven (11) feet to
his right at defense council [sic] table.
Defendant specifically refers to paragraphs 2, 3 4, 5, 6, and 7, and besides
asserting the aforesaid hearsay, lack of foundations objections, speculations, also
raise [sic] the lack of any foundational showings, attachments and inclusions of
the regular business, billings and accounts receivable creations, attachments and
authentican [sic] of individual lawyers billings records, hourly charges, etc. All
said paragraphs should be striken [sic] and precluded as use or admission into
evidence herein or for any considerations thereof.
Defendant and Counterclaimant will be supplementing this memo and
shall secure either subpenas [sic] or requests for production of all actual [sic]
billing rentries [sic], files and office records of whether such represented
statements in said paragraphs of said Affidavit have also been sent as a true and
accurate statement of services to the plaintiffs, all of which he will seek to have
use for the cross examination ofboth [sic] Mr. Homer and the individual
plaintiffs. 81
Taking the factors listed in Idaho Rule of Civil Procedure 54(e)(3) into consideration, this
Court finds that the Ulrichs' attorneys performed professionally in this case. The fee rates

79

Kolouch v, Kramer, 120 Idaho at 68-9, 813 P.2d at 879-80.
See: Bach's Objection to Ulrichs' Fee Request, at pp. 6-7.
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charged: $233.09 per hour for Charles A. Homer, $230.43 per hour for Dale W. Storer, $215.00
per hour for Karl R. Decker, $175.00 per hour for Robert L. Harris, $130.00 per hour for Luke
H. Marchant and Daniel C. Dansie, and $20.72 per hour for Amanda E. Ulrich, 82 are
commensurate with the attorney fees charged in southeast Idaho by a law firm such as Holden,
Kidwell, Hahn, & Crapo, P.L.L.C. (If Amanda E. Ulrich is a paralegal, as claimed by Bach at
oral argument, paralegal fees in the amount of $20.72 per hour are also reasonable and fall within
the range ofreasonable paralegal fees charged in southeast Idaho.) The total amount of attorney
and paralegal fees charged, $25,366.72 is reasonable for the amount of time and legal skill
necessary for the prosecution of this case, particularly in light of the many legal theories raised
by Bach.
Based upon the foregoing, the Ulrichs shall have and recover attorney fees in the amount of
$25,366.72 from Bach.

D.

Costs.
The Ulrichs are the prevailing party to this lawsuit, having succeeded entirely on their

claims against Bach. Bach did not succeed on any of the counterclaims or defenses he raised
against the Ulrichs. Therefore, the Ulrichs are entitled to recover their costs pursuant to Idaho
Rule of Civil Procedure 54(d)(l)(A). The Ulrichs are also entitled to recover their costs pursuant
to Idaho Code § 10-1210 and § 6-402.
The Ulrichs request costs as a matter of right in the amount of$219.00. Bach objects to
the payment of a professional process server at the October 15, 2010 hearing. The Ulrichs did
not charge Bach any service of process fee for October 15,2010. 83

81

Bach's Objection to Ulrichs' Fee Request, atpp. 6-7.
See: Homer Affidavit, at pp. 3-4.
83
Homer Affidavit, at pp. 2-3.
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Idaho Rule of Civil Procedure 54( d)(l )(C) allows the Ulrichs to recover their filing fee,
in the amount of $88.00; 84 their fees for attempted service upon Bach, in the aggregate amount of
$115.00; 85 and their certified copies of the deeds relevant to the easement, in the aggregate
amount of $16.00. 86 Therefore, the Ulrichs shall recover costs as a matter of right in the amount
of $219.00. 87 Such amount is equitable and just.
The Ulrichs request discretionary costs in the amount of $185.50 for recording fees and
travel expenses. 88 Given the type of arguments Bach raises, and his refusal to abide by the
easements granted in the Ulrichs' deeds, and reserved in the deed to the property in which Bach
has an interest, the Ulrichs' recording fees, in the aggregate amount of $35.00, were incurred
because the nature of the case itself is exceptional. The Ulrichs' travel expenses, on the other
hand, expended by counsel, were not exceptional, but an expected fee for services rendered by
Idaho Falls counsel hired to serve on a Teton County case. Therefore, the Ulrichs shall not
recover their claimed travel expenses. Discretionary costs in the amount of $35.00 are equitable
and just in this matter.

VI.

CONCLUSIONS OF LAW

Based upon the foregoing findings, in conjunction with the applicable law, the following
conclusions are appropriate:
1.

The Bach Affidavit should not be stricken.

2.

Bach has not shown grounds, under Idaho Rules of Civil Procedure 59(a), 59(e),

or 60(b), for a new trial.

84

ldaho Rule of Civil Procedure 54(d)(l)(C)(l).
Idaho Rule of Civil Procedure 54(d)(l)(C)(2).
86
Idaho Rule of Civil Procedure 54(d)(l)(C)(5).
87
Homer Affidavit, at pp. 2-3.
88
Homer Affidavit, at p. 3.
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3.

Bach defended the Ulrichs' lawsuit frivolously, unreasonably, and without

foundation.
4.

The Ulrichs are entitled to attorney fees, in the amount of $25,366.72.

5.

The Ulrichs are entitled to recover their costs pursuant to or Idaho Rule of Civil

Procedure 54(d).
6.

The Ulrichs are entitled to recover their costs as a matter of right, in the amount of

$219.00.
7.

The Ulrichs are entitled to recover discretionary costs in the amount of$35.00.
VII.

ORDERS

According to the foregoing conclusions, the following orders are appropriate.

The

Ulrichs' Fee Request is granted in part. The Ulrichs shall recover from Bach attorney fees in
the amount of $25,366.72, costs as a matter of right in the amount of $219.00, and discretionary
costs in the amount of$35.00.
Bach's Rule 59 and 60 Motion is denied.
The Ulrichs' Motion to Strike is denied as moot.
IT IS SO ORDERED.
--rr:-\
DATED this 13
day of September 2011.

Order Denying Defendant John Bach's Rule 59 and 60 Motion, and Granting in Part Plaintiffs' Request for
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Order Denying
Defendant John Bach's Rule 59 and 60 Motion, and Granting in Part Plaintiffs' Request for
Attorney Fees and Costs, was personally delivered, faxed or mailed by first-class U.S. Mail with
pre-paid postage on this

{~ay of September 2011, to the following:

~.
Charles A. Homer, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.O. Box 50130
1000 Riverwalk Dr., Suite 200
Idaho Falls, ID 83405

[Sl u.s. Mail 0

"''--"IS)

Mr. John N. Bach
PO Box 101
Driggs, ID 834 22

U.S. Mail

0

Courthouse Box

0Facsimile

Courthouse Box

0Facsimile

MARY LOU HANSEN, CLERK

Order Denying Defendant John Bach's Rule 59 and 60 Motion, and Granting in Part Plaintiffs' Request for
A ttornev Fees and Costs
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JOHN N. BACH
Post Office Box 101

Fl LED

4000N, 1520E

OCT 2 4 2011

Driaas, Idaho 83422
Tel~~ (208) 354-8303
Defendant-Appellant Pro Per

J~~

SEVENTH JUDICIAL DISTRICT COURT, TETON COUNlY, IDAHO.

T~OMAS

H. ULRICH and MARY M. ULRICH,
husband and wife,

TETON CASE NO:
cv 2010 - 329

Plaintiff-Appellees,
v.
JOHN N. BACH and all parties claiming to hold titleto the. hereinafter •
described property pursuant to that
certain warranty deed recorded in the
record of Teton County, 'Idaho on June
14, 1994 as instrument No. 116441 and
all unknown claimant~ heirs and devisees of the following property; (Rest
of legal decription see Comolaint's
case heading-title).,

NOTICE OF APPEAL &
APPEAL BY DEFENDANT APPELLANT JOHN N. BACH,
PRO PER,

I.A.R. Rules

ll, 14, 17

Defendant-Appellant.
TO:

THE ABOVE NAMED PLAINTIFFS- APPELLEES/ RESPONDENTS,
THOMAS H. ULRICH and MARY

~.

ULRICH, THEIR ATTORNEYS,

CHARLES A. HOMEP OF HOLDEN, KIDWELL, HAHN & CRAPO ,
1000 Riverwalk Drive, Suite 200, P.O. Box 50130, Idaho
Falls, Idaho 83404, (208) 523-0620, AND THE CLERK OF
THE ABOVE ENTILED COURT.
NOTICE IS HEREBY GIVEN THAT:
The defendant-apoellant JOHN N. BACH does
Appellant JOHN N. BACH's NOTfCE OF APPEAL

fl?t'/4

APP~AL

Page 1.

against the above named respondents THOMAS H. ULRICH and
MARY M. ULRI CH to t h e I d a ho Supreme Court from the f o l bw i ng
final judgments and/or ORDERS entered in the above entitled
action by the Honorable Darren B. Simpson, assigned Judge:

.JJ.l~)1Etn
Ck1 u-c~ ;z.t

20llr;M\V~ {~;;f~~tf

tJI/

of June 6,
fi... Jt,.
!. t7 / I
Jf{}4'l,
'
nPf1 FR GRMIT I NG PLNI NT I FFS ' M0 TI 0 N F0 R SUMMARY J DGMENT
of June 5, 2011 ~;
! ....

. ORDER DENYING

4.

5.

DF1~S

JOHN RACH'S RULE 59 and 60 MOTIONS
PART PLAINTIFFS' REQUEST FOR ATTORNEYS
abd COSTS, filed Sept. 13, 2011, served by mail Sept.
14, 2011.
(Proposed) SUPPLEMENTAL JUDGMENT FOR ATTORNEYS FEES and
COSTS, (whth has been submitted but not yet as of this
date siqned by the district court judge. This
NOTICE OF APPEAL will be further amended when
said proposed SUPPL£MENTAL JUDGMENT is signed
and filed.
)
ari~

GPA~TING

I~

All other district court's rulings, orders and fai Jures
to hear, consider and rule fn favor of Arpellant's
motions, reouests and/or filings and constitutional
objections inclu~ing but not limitd to the refusal,
avoidance and non~esponse of the district court to recuse,
disqualify and remo~e himself due to his conflicts of
prejudments and sua sponte judicial receipt of his
rulings ~n. a SECOND AMENDED JUDGMENT on appeal in
Idaho Supreme Court, Docket No.38370-2010 , Teton Cv
2001-265; tee refusal and flagrant violations by the
district court judge and plaintiffs' counsel to adhere
the requirements of both puocedural and substance rules
and all constitutional requirements of due process, the
mandated rules and enumerated •principles of summary judgment reauirements per IRCP, Pule 56(a) through (f),
the allowanes of use and admissions of plaintiffs'
corrupt, pegjurious and inadmissible offerings per
their Rule 56 motion and the avoidances and recalcitrant continuo~s due process and equal protection violataions by the distic court judge, especially of not
adhering to/following or apply cases cited by Appellant
mandate stare decisis, such as not· all necessary and
indispensible parties have been j&ined, lack of justiciablity, no equitable right of action as plaintiffs',
if not barred by statutes of limitations and laches,
have primaryadequate legal remedies at law--Suchan v.
Rutherford 90 Idaho @ 295-296; Spears~ Dil1Ck (Ore.
App 2010 234 P.3d 1037, 23 Or. App 594)., etc.
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II.

JOHN N. BACH, as defendant anow Appellant has a right to
appeal to the Idaho Suprme Court from the aforesaid FINAL
JUDGMENTS, ORDER and/or Rulings, pursuant to Rules 11,
14 and 17 of I.A.R.

III.

The following preliminary statement, itemizations of
issues on appeal which Appellant intends to assert, providted such list of issues on appeal shall not prevent
Appellant from asserting other issues on appeal in his
Opening brief or by Amendment hereto, are:
A.

Lack of personal and/or subject matter jurisdictions.

B.

Mootness

C.

FAILURE TO STATE ANY CAUSE

0.

DISQUALIFICATION, REOUIRED RECUSAL AND REMOVAL OF
Assigned district court .iudge, who acted not only
impreperly, without or;~ excess of jurisdiction and
with oreat abuse of discretion and refusals to adhere
stare-decisis, the requirements and principles of
Idaho Rules of c;vil Procedures, esp., Rule 56 et seq
and violat1ng Rules of evidence, etc.

E.

REFUSAL AND CONTUMACIOUSNESS OF TRIA" JUDGE TO
ADHERE TO PRINCIPLE THAT NO EQUITABLE ACTION/CLAIM
AVAILABLE TO PLAINTIFFS• WHEN THEY HAD AN ADEQUATE
SUFFICIENT LEGAL REMEDY AVAILABLE AT LAW, Suchen v.
R~therf rd
90 Idaho @ 295-296.

G.

Violations of Appellant's procedural and substantive
and constitu·tional rights of due process and
equa\ ~rotections.

ACTION- no justicibility

Statl~t~?rY

H.
I.

IV.
V.

LACK Of BAS1S OR LEGAL AUlHORITY AND INTENTIONAL ABUSE OF
DISCRETION FOR AWARDING OF ANY ATTORNEY'S FEES OR COSTS
TO PLAINTIFFS
FAILURE AND REFUSAL OF DISTRICT COURTtoGRANT APEELLANT"
MOTIONS TO STRIKE, QUA.SH AND ..'OR DENY PLAINTIFFS'
NUMEROUS DOCUMENTS WHICH WERE NOT ADMISSIBLE UNDER
THEIR Rule 56 M~tinn. !or THEIR MOTION RE ATTORNEY FEES

At this point a reporter's transcript is not requested.
No order has issued or been entered sealing any portion.1of
the REcord.
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VI.

Appellant requests that in addition to the clerk's record,
to those documents automatically included under Rule 28, I.A.R.,
there be included all charts, picures, diagrams or blowups
of depictions, etc., either marked, offered or admitted as exh i b i t s , r ec: e i v e d o r 1 i mi t e d ad mi s s i o n s , e t c . , b e c o p i eC!l an d
sent to the Idaho Supreme Court.

VII.

DATED:

I hereby certify that (1) a copy of this NOTICE OF APPEAL
has been served this date by mail upon plaintiffs' counsel
designated on page 1, supra; (2) that he has paid a deposit
of cash to the clerk of the district court to prepare the
clerk's record and will advance other sums or amounts as requested by the c l e r k; · & ( 3) the a p.~lla t e f i l i n g fees have

bee:c::::r t::~l ::~~

$101.00

have\b~[

lll&;L

!J OJ~· N N. BAC~ , Appel l ant Pro SE
STATE OF IDAHO )
ss
COUNTY OF TETON)

; /
\j

JOHN N. BACH, duly being placed underoath,
state he is the party appeal in the above entitlE
a p p e a l a n d a 1 1 fa·t_e me nt s i n t h i s n o t i c e o f a p are true and co rec'~o the best of h. knowledge
and belief.
\

r

N N. BAtH

Subscribed and Sworn to before t

24,2011

NOTARY SEAL

2(5 /\( 12fct vi
Address

:::J &lj:S~ .JU &3ic

~k

Commission Expires

FILE&.- ~N CHAMBERS AT BLACKFOOT.
BINpHAM COUNTY, IDAHO _ __

fk~fo~_)l)t...._/- -

AT

11· Cla-Jlt-

\
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DARR"i:B.~
DISTRICT JUDGE

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

THOMAS H. ULRICH and MARY M.
ULRICH, husband and wife,
Plaintiffs,
vs.
JOHN N. BACH and all parties claiming to
hold title to the hereinafter described
property, and all unknown claimants, heirs
and devisees of the following property:

)
)
)
)
)
)
)
)

)
)
)

)
)

A portion of the South Vz South Vz Section 6,)
Township 5 North, Range 46 East, Boise
)
Meridian, Teton County, Idaho, being
)
further described as: From the SW comer of)
said Section 6, South 89°50' 12" East,
)
2630.05 feet to the true point of beginning; )
thence North 00° 07'58" East, 813.70 feet )
)
to a point; then North 01 °37'48" East,
505.18 feet to a point; then South 89°
)
58'47" East, 1319.28 feet to a point; thence )
South 00°7'36" West, 1321.69 feet to a
)
point on the Southern Section Line; thence )
North 89°51 '01" West, 1320.49 feet along )
)
the Southern Section Line to the South Y4
)
Comer of said Section 6, a point; thence
North 89°50' 13" West, 12.13 feet along the )
)
Southern Section Line to the point of
beginning.
)
)

Defendants.

FIRST AMENDED JUDGMENT

)

CASE No. CV-2010-329
FIRST AMENDED JUDGMENT

Based upon the Order Granting Plaintiffs' Motion for Summary Judgment, entered June
6, 2011, and the Order Denying Defendant John Bach's Rule 59 and 60 Motion, and Granting in
Part Plaintiffs' Request for Attorney Fees and Costs, entered September 13, 2011, entry of an
amended judgment pursuant to Idaho Rule of Civil Procedure 54( a) is appropriate. Accordingly,
IT IS ORDERED that the plaintiffs, Thomas H. Ulrich and Mary M. Ulrich, husband
and wife (hereinafter the "Ulrichs"), have title and right to an express easement over the property
claimed by defendant John N. Bach and owned by Bach together with Jack Lee McLean, Trustee
of the Jack Lee McLean Family Trust; Milan Cheyovich and Diana Cheyovich, Trustees of the
Cheyovich Family Trust; and Wayne Dawson, Trustee ofthe Dawson Family Trust (hereinafter
the "Bach Property").
The Bach Property is legally described as:
A portion of the South liz South liz Section 6, Township 5 North, Range 46
East, Boise Meridian, Teton County, Idaho, being further described as: From the
SW comer of said Section 6, South 89 degrees 50' 12" East, 2630.05 feet to the
true point of beginning; thence North 00 degrees 07'58" East, 813.70 feet to a
point; thence North 01 degrees 37'48" East, 505.18 feet to a point; thence South
89 degrees 58'47" East, 1319.28 feet to a point; thence South 00 degrees 7'36"
West, 1321.69 feet to a point on the Southern Section Line; thence North 89
degrees 51'01" West, 1320.49 feet along the Southern Section Line to the South
V4 Comer of said Section 6, a point; thence North 89 degrees 50'13" West, 12.13
feet along the Southern Section Line to the point of beginning.
Subject to a 60 foot road and utility easement along the Western Property
lines.
And subject to a 60 foot road and utility easement along the Southern
Property Lines.
Accordingly, the Ulrichs shall have quiet title to that easement, which is legally described
as:
... the 60 feet directly East of the following described lines: Beginning at a point
North 89 degrees 50'12" West, 12.13 feet from the South V4 corner of said Section
6; thence North 00 degrees 07'58" East, 813.70 feet to a point; thence North 01
degrees 37'48" East, 505.18 feet to a point; thence North 00 degree 04'52" East,
659.35 feet to the S\V property comer.

FIRST AMENDED .JUDGMENT

The Ulrichs' right, title, claim, and interest in the easement is dominant and superior to
any right, title, claim or interest held by Bach in the Bach Property.
Bach is permanently enjoined and restrained from interfering with the Ulrichs,. easement.
Bach shall take nothing by his counterclaims against the Ulrichs.
The Ulrichs shall recover the following from Bach: attorney fees in the amount of
$25,366.72; costs as a matter of right in the amount of $219.00; and discretionary costs in the
amount of $35.00. Such fee and cost amounts, totaling $25,620.72, shall accrue interest at the
legal rate of interest for judgments from the date of entry of this First Amended Judgment until
such amount, plus accrued interest, has been paid in full.
IT IS SO ORDERED.

DATED this

1lsr

Q(

FIRST AMENDED JUDGMENT

day of October 2011.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing First Amended
Judgment was personally delivered, faxed, or mailed by first-class U.S. Mail with pre-paid
postage on this

;}f <J:_ day of October 2011, to the following:

Charles A. Homer, ESQ.
HOLDEN, KIDWELL, HAHN & CRAPO P.L.L.C.
P.O. Box 50130
1000 Riverwalk Dr., Suite 200
Idaho Falls, ID 83405
JohnN. Bach
P.O. Box 101
Driggs, ID 83422

lsl

U.S. Mail

0

Courthouse Box

DFacsimile

'1;J U.S. Mail

0

Courthouse Box

DFacsimile

MARY LOU HANSEN, CLERK

FIRST AMENDED JUDGMENT
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Charles A. Homer, Esq. (ISB No. 1630)
HOLDEN, KIDWELL, HAHN & CRAPO, P .L.L.C.
P.O. Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON
THOMAS H. ULRICH and MARY M.
ULRICH, husband and wife,

Case No. CV-2010-329

Plaintiffs/Respondents,

REQUEST FOR ADDITIONAL
RECORD

v.

JOHN N. BACH and all parties claiming to
hold title to the hereinafter described
property, and all unknown claimants, heirs
and devisees of the following property:
A portion of the South Yz South Yz Section 6,
Township 5 North, Range 46 East, Boise
Meridian, Teton County, Idaho, being further
described as: From the SW corner of said
Section 6, South 89°50'12" East, 2630.05 feet
to the true point of beginning; thence North
ooo 07'58" East, 813.70 feet to a point;
thence North 01 o 37'48" East, 505.18 feet to a
point; thence South 89° 58'47" East, 1319.28
feet to a point; thence South ooo 07'36"
West, 1321.69 feet to a point on the Southern
Section Line; thence North 89° 51'01" West,
1320.49 feet along the Southern Section Line
to the South 1;4 Corner of said Section 6, a
point; thence North 89° 50'13" West, 12.13
feet along the Southern Section Line to the

02S2

point of beginning.
Defendant/Appellant.
TO THE ABOVE NAMED APPELLANT AND THE CLERK OF THE ABOVE
ENTITLED COURT:
NOTICE IS HEREBY GIVEN, that Respondent in the above entitled proceeding
hereby requests pursuant to Rule 19, I.A.R., inclusion of the following material in the
reporter's transcript or the clerk's record in addition to that required to be included by the
I.A.R. and the notice of appeal. Any additional transcript is to be provided in
[ ] hard copy [ ]electronic format [ ]both:
1. Reporter's transcript: N/A
2. Clerk's record: In addition to the documents requested in Appellants' Notice of
Appeal, Respondent requests the following documents be included in the Clerk's record:
a.

Verified Complaint (filed August 31, 2010).

b.

Motion for Temporary Restraining Order (filed August 31, 2010).

c.

Motion for Preliminary Injunction (filed September 9, 2010).

d.

Order ofDisqualification (filed September 17, 2010).

e.

Order of Assignment (filed September 20, 2010).

f.

Lis Pendens (Notice of Pendency of Action) (filed September 21, 2010).

g.

Memorandum Decision Re: Plaintiffs' Motion for Preliminary Injunction
and Denying Bach's Motion to Dismiss, Motion for Summary Judgment,
Motion for more Definitive Statement, and Motion for Sanctions, Costs and
Fees (filed October 29, 2010).

2 -REQUEST FOR ADDITIONAL RECORD
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h.

Order Granting Preliminary Injunction (filed October 29, 2010).

1.

Motion for Summary Judgment (filed March 10, 2011).

J.

Affidavit ofThomas H. Ulrich in Support of Motion for Summary
Judgment (filed March 10, 2011).

k.

Judgment (filed June 6, 2011).

1.

Order Granting Plaintiffs Motion for Summary Judgment (filed June 6,
2011).

m.

Affidavit of Charles A. Homer in Support of Memorandum of Attorneys
Fees and Costs (filed June 20, 2011).

n.

Memorandum of Attorneys Fees and Costs (filed June 20, 2011).

o.

Order Denying Defendant John Bach's Rule 59 and 60 Motion and
Granting in Part Plaintiffs' Request for Attorney Fees and Costs (filed
September 13, 2011).

p.

First Amended Judgment (filed September 21, 2011).

3. Exhibits: N/A
4. I certify that a copy of this request for additional transcripts has been served on each
court reporter of whom a transcript is requested as named below at the addresses set out
below and that the estimated number of additional pages being requested is N/A:
NO TRANSCRIPTS ARE BEING REQUESTED.
I further certify that this request for additional record has been served upon the
clerk of the district court or administrative agency and upon all parties required to be
served pursuant to Rule 20.

3 -REQUEST FOR ADDITIONAL RECORD

:\"\
Dated thisj___ day of November, 2011.

Charles A. Homer, q.
Holden, Kidwell, Hahri

Crapo, P.L.L.C.

CERTIFICATE OF SERVICE

1'

I hereby certify that on thislj__ day ofNovember 2011, I served a copy of the
following described pleading or document on the individuals listed below by hand
delivering, by mailing or by facsimile, with the correct postage thereon, a true and correct
copy thereof.
DOCUMENT SERVED:

REQUEST FOR ADDITIONAL RECORD

INDIVIDUALS SERVED:

JohnN. Bach
P.O. Box 101
Driggs, Idaho 83422

('{)
( )
( )
( )

First Class Mail
Hand Delivery
Facsimile
Via Overnight Mail

Phyllis Hansen
Teton County Court Clerk
150 Courthouse Drive
Driggs, Idaho 83422

('/...)
( )
( )
( )

First Class Mail
Hand Deliver
Facsimile
Via Overni h Mail

G:\WPDATA\CM-l\15313- Ulrich, Thomas\Pidgs\Req.Add.Records.v2.wpd

4 -REQUEST FOR ADDITIONAL RECORD

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

THOMAS H. ULRICH and MARY M.
ULRICH, husband and wife,
Plaintiffs/Respondents
-

VS -

)
)
)
)
)
)
)

JOHN N. BACH and all parties claiming to
hold title to the hereinafter described
property, and all unknown claimants,
and devisees of the following property:
SEE FILE FOR DESCRIPTION,
Defendants/Appellants

Supreme Court No. 39318-2011
Teton County Docket No. 2010-329

CERTIFICATE OF EXHIBITS

)
)
)
)
)
)
)
)

I, Phyllis A. Hansen, Deputy Clerk of the District Court of the Seventh Judicial
District of the State of Idaho, in and for the County of Teton, do hereby certify that
there were no exhibits which were marked for identification or admitted into evidence
during the course of this action covered by this appeal.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
said Court this

Ia

day of

Q ~~ 2011.
Mary Lou Hansen
by ?..3o...~ Q 'ttl~
Phyllis A. Hansen, Deputy

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

THOMAS H. ULRICH and MARY M.
ULRICH, husband and wife,
Plaintiffs/Respondents
-

VS -

)
)
)
)
)
)

Supreme Court No. 39318-2011
Teton County Docket No. 2010-329

CERTIFICATE OF SERVICE

)

JOHN N. BACH and all parties claiming to
hold title to the hereinafter described
property, and all unknown claimants,
and devisees of the following property:
SEE FILE FOR DESCRIPTION,
Defendants/Appellants

)
)
)
)
)
)
)
)

I, Phyllis A. Hansen, deputy clerk of the District Court of the Seventh Judicial
District of the State of Idaho, in and for Teton County, do hereby certify that I have
personally served or mailed, by United States mail, postage prepaid, one copy of the
Clerk's Record and any Reporter's Transcript to each of the parties or their attorney of
record as follows:
John N. Bach, Pro Se
PO Box 100
Driggs, Idaho 83422

Charles A Homer, Esq.
PO Box 50130
Idaho Falls, Idaho 83405

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
said Court this

\a

day of

~ 2011.
Mary Lou Hansen

by

? ~ Q.9..l./)

Phyllis A.

a 'Jt:kvn.~

nsen, Deputy

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

)
THOMAS H. ULRICH and MARY M.
ULRICH, husband and wife,

Supreme Court No. 39318-2011
Teton County Docket No. 2010-329

)
)

)
Plaintiffs/Respondents

)

)
- vs -

)

)
JOHN N. BACH and all parties claiming to
hold title to the hereinafter described
property, and all unknown claimants,
and devisees of the following property:
SEE FILE FOR DESCRIPTION,

CLERK'S CERTIFICATE

)
)
)
)
)

)
Defendants/Appellants

)

I, Mary Lou Hansen, Clerk of the District Court of the Seventh Judicial District of
the State of Idaho, in and for the County of Teton, do hereby certify that the above and
foregoing record in the above-entitled cause was compiled and bound under my
direction as, and is a true, full and correct record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules.
I do further certify that all documents, charts and pictures requested in the
above entitled cause will be duly lodged with the Clerk of the Supreme Court along with
the Court Reporter's Transcripts and Clerk's Record as required by Rule 31 of the Idaho
Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
said Court this \

a

day of

Qn,.acrn.b""'

I

,

2011.

Mary Lou Hansen

by

2~..o..oM:>

Cl

~

Phyllis A. Hansen, Deputy

